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Schuley, PhillpH e :

From: ~Peralta-Mihalko, Pilar M

Sent: ' (b)(5) - Tuesday, January 15, 2013 12:06 PM

To: "RAIO - International Ops - IASB

Subject: FW: NEW INTERPRETATION OF INELIGIBILITY FOR FALSE CLAIMS TO CITIZENSHIP (6C2)
All,

Pilan

Pilar Peralta Mihalko -

Branch Chief, IASB

714 808-8133 _ ]
pilar.m.peralta-mihalko@uscis.dhs.gov

From: Peralta-Mihalko, Pilar M

© Sent: Tuesday, January 15, 2013 5:43 AM | o

To: Rupp, Eva K; Roma, Joseph T; Fatica, Erin K
Subject: Re: NEW INTERPRETATION OF INELIGIBILITY FOR FALSE CLAIMS TO CITIZENSHIP (6C2)

Thank you Eva.
| will alert SCOPS as well.

Pilar

From: Rupp, Eva K

Sent: Tuesday, January 15, 2013 08:34 AM Eastern Standard Time

To: Roma, Joseph T; Fatica, Erin K; Peralta-Mihalko, Pilar M

Subject: NEW INTERPRETATION OF INELIGIBILITY FOR FALSE CLAIMS TO CITIZENSHIP (6C2)

FYi - for those still working on waiver's, here is an upcoming FAM change.

From: SMART Core
Sent: Monday, January 14, 2013 4:07 PM
Subject: NEW INTERPRETATION OF INELIGIBILITY FOR FALSE CLAIMS TO CITIZENSHIP (6C2)

. UNCLASSIFIED
~SBU |
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 Appendix 1: %Wai

.

vers & Relief from Inadmissibility

GROUNDS . ::-. "

| EXCEPTIONS. ..o

| WAIVERS! 50675

212(a)(4) Public charge

'NACARA 202(d)(1)(D)

Special Rules for Legalization Applicants
245'A(d)(2)(B)(ii)(4) and 245A(d)(2)(B(iii)

NIV: 212(d)(3)(A)
IV: 213 (bond), 213A (affidavit of
support), 221(g)(bond)

212(a)(5)(A) Lack of labor cértification

& seeking employment; immigrants -

seeking admission or adjustment
under 203(b}(2),(3)

o ' Labor certification
o Proof applicant will not work
o 8CFR 212.8(a), (b} lists various
_exemptions e.g. U.S. military,
fiance'.ete ‘

NIV: 212(d)(3)(A)

IV: 212(k) (alien in possession of an
immigrant visa if inadmissibility was
not known before departure)

o 207(c)(3) refugees
o 209(c) asylees adjusting status
« family-based immigrants
¢ NACARA
¢ Legalization Applicants
45A(d)A)
212(a)(5)(B) unqualified physician NIV: 212(d)(3)(A)

' IV: None
212(a)(5)(C) uncertified health care NIV: 212(d)(3}A)
worker IV: None
212(a)(6)(A) Alien present wio » (B)(A)ii) battered woman & child | NIV: 212(d)(3)(A)
admission or parole » NACARA 202(d)(1)(D) ' ;

. | » legalization Applicants
212(a)(6)(B) Failure to attend removal [« reasonable cause for failure to NIV: 212(d)(3)(A)

proceedings

~ attend ,
»  proceeding initiated priorto
4nneer

IV: none
Legalization: 245A(d)(2)(B)(i)

212(a)(B)(C)) Misrepresentation or
fraud seeking to procure a visa,
admission, or other benefit under the
INA :

s timely retraction
° immaterial misrepresentation
» 22 CFR4063(a)

TNIV: 212(d)3)(A)

IV: 212(i) discretion + alien is the

| sp/sonfdau of USC/LPR, + extreme

hardship to USC/LPR
Legalization: 245A(d)(2)(B)(i)

ZT2(aNBNC(H) Falss olam to USC

¢ False claims before 9/30/1996 (but
could fall under (6)(C)(i))

s 212(a)(6)(C)(ii)(Il) Reasonable
mistaken belief by alien who was

LPR by age 16 + child of USC parents

NIV: 21200 31A)
IV: none
Legalization: 245A(d)2)(B)(i)

212(a)(6)(D) Stowaways (present)

Applies only to current entry as
stowaway

None

| Legalization: 24SA@)BY) ~

| 212(2)(B)(E) Alien
smugglers

212(a)(B)(Eii

NIV 212(d)(3)(A)

V. 212(d)(11) LPR who aided own

spouse, parent, son or daughter

. Legalization: 245A(d)(2)(BX(i)

_ 212(a)(6)(F) 274C civil penalty

NIV: 212(d)(3}(A)
IV: 212(d){12) LPR + committed to
aid own spouse or child

_ Legalization: 245A(dX2)(B)(i)

Judith Patterson
June 3, 2008
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Immnqratibn & Naturalization Service ,

’

4 Health Related:

212(a)(1)(A)G)
212(2)(1)(A)Gir
212(3)(1)(1\)(111)(1)
202(=))(A)GE) -
212(a)(I)AYV)-

Criminsl Grmmds:‘ ‘

T 122X A)G
ilﬁ ;(2§(A§ 1)(11)

N2)(D)B)
UADICY-
212(a)2)DY1-
212(a)(2)YD){L)-
212(z)(2)(D)(ai}-
2122)(2)(E}-
212(a)(2)(G)-
212s)2)(H)
2220
Security Grounds:
212 3)AY)
21Aa)IYANE)
212(a)3 A1)
212()3)(B)(E)L)-
212=)3)(B)IXH)-

© 2 2A))BYINIL)-

212(2)3XBYIV)-
212(8)3)BYEXV)-
212(@)(3)(5)( XVI)-

- 2AEABYHVI)-
- 212@)(3)C) -

22()3)D)-
212(3)( YEX)

T E)GKENL)
223N

2)O)E %
212(a)(6)(C)-

Exercise of

- GROUNDS OF INADMISSIBILITY —

CommumcableDlsease of Public Health:significance
No Documentstion to Prove Vaccination
Has Physical or Mental Disorder
Had Physical or Mental Disorder
- Drug Abuser or Addict '

‘ ‘Crmvxcuon or Cnmmxssmn of 2 Crime {avolving Moral Turpxtude (CIMT)
Contrelled Substance Violation. )
Two:or More-Convictions & Sentenced to:at Least’5 yrs.
Controlled Substance Trafficker (reason to believe).
Prostitution within 10 Years :

. Procure of Prostitation w/in 10 yrs.

Unlawfu) Commercialized Vice
"Crimipal Immunity
Violations of Religious Freedoms
Trafficking in Persons (ex(pkn )
Money Laundering

Espionage, Sabotage Unlawful Exports (bevans)

Unlawful Activity
Coptrol orOverthrow ef the Us. Govemment

Engagedm'{crrnnst Activity R o [

Likely to Engage'in Temorist Activity .

- Inicited Testorist Activity

Representative of Foreign Temrorist Org»nmnon .

»  Member of-a Foreign IerrcnstOrgan.zanun .

Endorses Terrorsm -
- Spousceor Child

:/Adverse Foreign Pohcy Consequenc: {Sec, of, State)

[mmigrant with Commumsl or Totahtanan Affilianon
Nazi Persecution :
Genocide

+ IsorHas Assoclated with TerTonss

" Public:Charge: -
' 2,1’2(A)(4)(A‘)—, Pubhc Charge
212()d)C)- No Affidavit of Support Family Based Immxmhon
212()4)(D)- . No Affidavit of Support - Employment Based lnmngratlon
Labor Certification/Qualifications of-Certain Imm.:
212()(SHA) ‘ No Labar Certification
212(a)(5)B) Unqualified Physicians
- MAEENCY No Health Care Worker Certfcaton ,
illegal Entrants: '
2120a)(6XANG)» Aljens Present Wifhout chv Admied (E\’v’ls )
;_L”_@LGMB__ Failure to Artend Removal Proceedings -
12(2)(6)( C)Q- Fraud/Misrepresentanon
Falsely Claiming US szensb.lp
2 L*—(a)(il(D) Stowaways ;
Alien Smuggling
274C Final Order

“F Nonmmngram\ﬁolahng Status,

Docwroentary Requuements

212()(7TNAYX )
2AATHAKND

‘ Imrmzmnt wiout Documents

Immigrant V'rsa Tmpraperly Charged € 2002by 1. & B. Gould

For the Latest Laws Statutes Codes, and Court Dectisions: www.gouldlaw.com of 1 B00-717-7917
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b US. Depinment of Homeland Security
‘ " 20 Massachusetts Ave., NW
Washington, DC 20529

ﬁlT
Ko US. szenshl

. and Immigration
e Semces

C g{i
'Tr

HQ 70/21.1
. “ADQ7-18

Interoffice Memorandum

To:  Field Leadership

~ From: Lori Scialabba /s/
Associate Director o
Refugee, Asylum & International Operations Directorate -

Donald Neufeld /s/
Associate Director
Domestic Operations Directorate

Pearl Chang /s/
- Acting Chief ’
Office of Policy and Strategy

Date: March 3, 2009

Re:  Section 212(a)(6) of the Imm1grat10n and Natlonahty Act Illegal Entrants and
Immigration Violators :

Revisions to the Adjudicator’s Field Ma.nual (AFM) to Include a New Chapter 40.6
(4FM Update AD07-18) '

1. Purpose

\

This memorandum provides guidance, through the creation of 2 new chapter 40.6 of the
Adjudicator's Field Manual (4FM), regarding the interpretation of the grounds of inadmissibility
contained in section 212(a)(6) of the Immigration and Nationality Act (the Act), addressing
illegal entrants and immigration violators. :

2._ Background

Section 212(a)(6) of the Act lists various grounds of inadmissibility. Aliens are madm1s31ble
under section 212(a)(6) of the Act as follows:

!

WWW.USCiS.gov
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I

o Section 212(a )(6)( A) ofthe Act - Aliens who are present without admission or parole or
who arrived in the United States at a place other than an open port-of-entry;

o Section 212(a)(6)(B) of the Act - Failure to attend a removal proceeding;

Section 212(a )(6)(C) of the Act - Fraud or mlsrepresentatlon falsely claiming .

citizenship;.

o Section 212(a)

o Section 212(a)

e Section 212(a)

o Section 212(a)

’
®

6)(D) of the Act - Stowaways;

6)(E) of the Act ~ Smugglers;

6)(F) of the Act — Subject of civil penalty;
6)(G) of the Act - Student visa abusers.

(
(
(
(

. "Owver the past years, USCIS has provided field guidance through several memoranda assisting

with the interpretation of some of these grounds of inadmissibility. This memorandum

- consolidates these field guidance memoranda into new AF" M chapter 40.6 and provides
additional gu1dance :

To the extent that any provision of new AFM chapter 40.6 may conflict with any prior policy
memorandum, this AFM chapter 40.6 is controlling. Prior policy memoranda shall be deemed to
be rescinded or modified as necessary to be consistent with chapter 40.6.

3. AFM Update

 Accordingly, the AFM i updated as follows: "

40.6 Section 212(a)(6) Of The Act - Illegal Entrants and Other lmmugratlo

Vlolators

40.6.1 Introduction-and Overview

(a) General. Any alien who is.'subject to one or more of the grounds of inadmissibility
under section 212(a)(6) of the Act is inefigible to receive a visa or.to be admitted to the
United States. '

~ Section 212(a)(6) of the Act covers the‘following grounds of inadmissibility:

o Section 212(a)(6)(A) of the Act - Aliens present without admission ar parole
o Section 212(a)(6)(B) of the Act - Failure to attend removal proceeding -

s Section 212(a)(6)(C) of the Act — Misrepresentation !

¢ Section 212(a)(6)(D) of the Act - Stowaways

o Section 212(a)(6)(E) of the Act — Smugglers ,

o Section 212(a)(6)(F) of the Act - Subject of civil penalty

o Sect|on 212(a)(6)

(G) of the Act - Student visa abusers . .
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The grounds of inadmissibility may apply when determining eligibility for benefits such
as adjustment of status to lawful permanent resident status, adjustment to temporary
‘resident status, change of nonimmigrant status, extension of nonimmigrant stay, or
when applying for an immigrant or nonimmigrant visa abroad with the U.S. Department
of State. Inadmissibility under section 212(a)(8).of the Act may also impact the éxercise
of discretion for non-status confernng benef ts, such as parole under section 212(d)(5)
~ of the Act.

(b) Inapplicability of Section 212(a)(6) of the Act to Registry Applicants under
Section 249 of the Act (Except Section 212(a)(6)(E) of the Act). Inadmissibility
under section 212(a)(6) of the Act (other than section 212(a)(8)(E) of the Act) does not
make an alien ineligible for Registry under section 249 of the Act. No separate waiver is
required for the alien to apply for and obtain Registry because the statute itself makes
inadmissibility under section 212(a)(6) of the Act irrelevant to the alien'’s eligibility. Note,
however, that an alien who is inadmissible under section 212(a)(6)(E) of the Act
(relating to alien smugglers) is ineligible for Registry.

(c) Overview of Available Walvers
- (For a more detailed analysis of available waivers for a particular ground of
inadmissibility, the adjudicator should refer to section 40.6.2 of this AFM chapter.)

(1) Nonimmigrants in General. Section 212(d)(3) of the Act provides broad discretion to
admit aliens as nonimmigrants who are inadmissible under most provisions of section
212(a) of the Act, including under section 212(a)(6) of the Act. As a practical matter,
relief under section 212(d)(3) of the Act generally would not be of any benefit to an
alien, who is inadmissible under section 212(a )(6)( )(i) of the Act. See ' AFM chapter
'40.6.2(a). r , :

Note: Depending on the particular nonimmigrant category, individuals inadmissible
under section 212(a) of the Act, including section 212(a)(6) of the Act, may obtain a
waiver of inadmissibility under additional provisions of section 212 of the Act. For
example, S nonimmigrant applicants may seek a waiver under section 212(d)(1) or
section 212(d)(3) of the Act. If such an individual applies for adjustment of status after
having been granted a waiver under section 212(d)(1) or (3) of the Act, as outlined in
section 245(j) of the Act and 8 CFR 245.11, the alien does not need to apply for a
waiver again. Please check the particular nonimmigrant category in8 CFR 214 to
determine additional waiver provrsrons

(2) Immigrants. Please see chapter 40.6.2 of the AFM chapter that discusses the
individual grounds of inadmissibility under section 212(a)(6) of the Act, and waivers that
may be available to immigrants who are inadmissible under that section.
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(3) Asylees and Refugees Seeking Adjustment of Status. Section 212(a)(6) grounds of
inadmissibility can be waived for Asylees and Refugees seeking adjustment of status
pursuant to section 209(c) of the Act. They may apply for a waiver by filing Form 1-602,
Application by Refugee For Waiver of Grounds of Excludability. Under current USCIS
policy, however, an adjudicator has discretion to grant the waiver without requiring the
filing of Form 1-602, as specified at AFM chapter 41.6(b)(1).

Normally, waiver applications for refugees are handled overseas before a person is
approved for refugee classification. See 8 CFR 207.3. However, if a ground of -
inadmissibility arose after the alien's approval for refugee classification, or if the ground
was not known to the officer who approved the waiver, a waiver may be sought and
adjudicated as part of the refugee adjustment process. See AFM chapter 23.6 (Asylee '
. and Refugee Adjustment). .

(4) Continued Availability of Section 212(c) of the Act for Certain Aliens. Former section
212(c) of the Act provided broad discretion to waive most grounds of inadmissibility for
aliens who had already been lawfully admitted for permanent residence, and who had
been domiciled in the United States for at least seven (7) years, but who had become
subject to removal. Congress repealed this provision, and the repeal took effect on April
1,1897.In LN.S. v. St. Cyr, 533 U.S. 289 (2001), however, the Supreme Court held that -
this repeal did not preclude certain aliens who, before April 1, 1997, had become
subject to removal based on certain criminal convictions, from applying for relief under
section 212(c) of the Act. Relief under section 212(c) of the Act is not available to any
alien who incurred inadmissibility under any provision of section 212(a)(6) of the Act, if
the conduct that makes the alien inadmissible occurred on or after April 1, 1997.

An adjudicator may encounter a case in which an alien applies for relief under former
section 212(c) (Form [-191, Application for Advance Permission to Return to
Unrelinquished Domicile) to obtain a waiver for conduct occurring before April 1, 1997,
that renders the alien inadmissible under some provision of section 212(a)(6) of the Act.
Unless the alien is also inadmissible on the basis of a criminal conviction that was
entered before April 1, 1997, it is not clear whether the alien can claim the benefit of
former section 212(c) of the Act. The adjudicator should consult with the appropriate
regional or service center counsel concerning the avaﬂablhty of relief under former
section 212(c )of the Act in these cases.

(5) Legalization Applicants under Sectlon 245A, Legalization Applicants under Section
1104 of the Legal Immigration Family Equity (LIFE) Act, PL 106-553, and the LIFE Act

- Amendments, PL 106-554 (December 21, 2000) (Including CSS/LULAC, Zambrano
Class Settlements) and subsequent Class Settlements relating to Section 245A. Section
212(a)(6) grounds of inadmissibility may be waived by filing Form 1-690, Application for
Waiver of Grounds of Inadmissibility under Sections 245A or 210 of the Immigration and
Nationality Act. The waiver may be granted in the discretion of the Secretary of
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Homeland Security (Secretary) |f grantrng the waiver will serve humanltanan purposes,
or assure family unity, or if the waiver is in the public interest. See 8 CFR 245a. 2(k)(2)
8 CFR 245a. 3(g)( ), and 8 CFR 245a.18(c)..

(6) Special Agncultural Worker (SAW) Applicants. Section 212(a)(6) grounds of
inadmissibility may be waived pursuant to section 210(c)(2)(B)(i) of the Act and 8 CFR
210.3(e), by filing-Form 1-690, Application for Waiver of Grounds of Inadmissibility Under
Sections 245A or 210 of the Immigration and Nationality Act. See 8 CFR 210.3(e)(2).
The waiver may be granted in the discretion of the Secretary, if granting the waiver will
_-.serve humanltanan purposes, assure family unity, or if grantlng the warver is in the
public interest. See id.

(7) Applicants for Tem;;orarv Protected Status (TPS) Pursuant to Section 244 of the Act.
- TPS applicants may apply for a waiver of inadmissibility under section 212(a)(6) of the -
Act. The waiver may be granted in the exercise of discretion, if the Secretary of
Homeland Security determines that granting the waiver will serve humanitarian
purposes, or assure family unity, or if granting the waiver would be in the public interest.
The application is filed on Form 1-601, Application for Waiver of Grounds of .
Inadmissibility. See 8 CFR 244. 3(b) :

While section 24‘4( CH(2)(A)ii) of the Act indicates that the Secretary or Attomey General
(AG) may waive certain sections of 212(a) of the Act, section 244(a)(5) of the Act '
- indicates that an alien cannot be denied TPS on aceount of his or her immigration

status. Therefore, USCIS deems section 212(a)(6)(A) of the Act to be inapplicable to
TPS apphcants if an individual is inadmissible under section 21 2( )( )(A) of the Act, he

- orsheis not requrred to file a waiver application.

-40.6.2 Individual Grounds of lnadmrssrbrlrty Under Sectron 212(a)(6) of the Act
(a) Section 212(a)(6)(A) of the Act: Aliens Present Without Admission or Parole

- (1) General. Section 212(a)(6)(A)(i) of the Act makes inadmissible an alien who is
present in the United States without being admitted or paroled, or who arrives in the
United States at any time or place other than designated by the Secretary of Homeland

~ Security. Therefore, the alien-can trigger section 212(a)(6)(A)(i) of the Act If

o The alren is present without being admrtted or paroled, regardless of how the
alien actually arrived in the Umted States (frrst part of section 212(a)(6)(A)(|) of
the Act) . ,

OR-
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¢ The alien arrived in the United States at any time 6r place other than through a
designated-port of entry that was open at the time of the alien’s arrival (second
part of section 212(a)(6)(A)i) of the Act).

Depending on the specific facts of the case, an alien may be inadmissible under only
one part of section-212(a)(6)(A )( i} of the Act or under both parts.

- Example: Alien A arrives in the United States at the port of enfry at Sweet Grass, -

Montana. He is denied admission and detained. He escapes from detention,
however, and makes his way into the interior of the United States. He is not
inadmissible under the second part of section 212(a)(6)(A)(i) of the Act, since he
arrived through an open port of entry. However, he is inadmissible under the first
part of section 212(a)(6)(A)(i) of the Act because he is present in the- Unlted
States wnthout havnng been admlﬂed or paroled

Example: Alien B arrives in the United States by crossing the border undetected
25 miles east of the port of entry at Sweet Grass, Montana. Alien B is
inadmissible under both parts of section 212(a)(8)(A)(i) of the Act, since Alien B
amrived other than at a port of entry and is present in the United States without
havmg been admltted or paroled

Example: Ahen C arrives in the United States by crossmg the border undetected
~ 25 miles east of the port of entry at Sweet Grass, Montana, Some time after the
alien's arrival, a Customs and Border Protection (CBP) officer takes Alien C into
custody. Because of the specific facts of this case, DHS determines as a matter
of discretion that urgent humanitarian reasons justify Alien C's parole into the
United States under section 212(d)(5)(A) of the Act. Once paroled, Alien C is no
longer inadmissible under the first part of section 212(a)(6)(A)(i) of the Act
because the alien has been paroled under section 212(d)(5)(A) of the Act.
However, Alien C remains inadmissible under the second part of section

212(a)(6)(A)(i) of the Act since he or she had arrived other than at a port of entry.

Example: Alien D arrives in the United States by crossing the border undetected
25 miles east of the port of entry at Sweet Grass, Montana. Some time after his
or her arrival, a CBP officer takes custody of Alien C and places him/her in
removal proceedings. DHS determines that Alien D may be released from

custody on posting a bond pursuant to section 236 of the Act (conditional parole).

Alien D seeks a bond hearing before the immigration judge, who reduces the

amount of the required bond. Alien D remains inadmissible under both prongs of

section 212(a)(6)(A)(i) of the Act. Release under conditional parole pursuant to
section 236 of the Act is not parole. Please see (2)(ii) below for an explanation
why conditional parole under section 236 of the Act is not equivalent to a parole
under section 212(d)(5) of the Act. Thus, even after Alien D's release, it remains

|
‘
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the case that Alien D arnved ataplace other than an open port of entry and that
Alien D has not been admitted or paroled

(2) Defmmons

(i) Admission. Section 101(a)(13)(A) of the Act defines “admission” and “admitted” as
"the lawful entry of the alien into the United States after inspection and authorization by
an immigration officer." The pr0VlSIOI'1 also makes clear that “parole” is not admission.

~ Before April 1, 1997, an alien who made an entry without inspection” into the United
States was a deportable alien under former section 241(a)(1)(B) of the Act. The llfegal
Immigration Reform and Immigrant Respansibility Act (IIRIRA) (Division C of PL 104- -
208 (September 30, 1996)) amended section 101(a)(13)(A) of the Act by removing the
definition of the term “entry” and replacing it with a definition of the terms “admission”
and “admitted.” IIRIRA provided, in section 235(a) of the Act, that an alien who is
present without admission-is deemed an applicant for admission; and thus is subject to
removal as an inadmissible, not a deportable, alien. |IRIRA also added section
212(a)(6)(A)(i) of the Act, which provides the relevant inadmissibility ground.

(ii) Parole. Parole is the discretionary decision, under section 212(d)(5)(A) of the Act, to
permit an inadmissible alien to leave the inspection facility free of official custody, so,
that, although the alien is not admitted, the alien is permitted to be in the United States.
By statutory definition, parole is not admission. See section 101(a)(13)(B) of the Act. An
alien, who has been paroled under section 212(d)(5)(A) of the Act ‘[is] still in theory of
law at the boundary line and [has] gained no foothold in the United States.” Leng May
Ma v. Barber, 357 U.S. 185, 188 189 (1958), quoting Kaplan v: Tod, 267 U.S. 228
(1925).

Parole may be granted for "urgent humanitarian'reasons" (humanitarian parole) or for
"significant public benefit." Deferred inspection, 8 CFR 235.2,and advance parole, 8

~ CFR 212.5(f), are types of parole, as are individual port of entry paroles and paroles
-authorized while the person is overseas. For purposes of section 212(a)(6)(A)(i) of the
Act, the reason for the grant of parole is irrelevant. For more information on parole
pursuant to section 212(d)(5)(A) of the Act, see AFM chapter 54.

Note: Only parole under section 212(d)(5)(A) of the Act qualifies as parole for

purposes of section 212(a)(6)(A)(i) of the Act. In an April 1999 Memorandum,

and an'August-1998 legal opinion (Legal Opinion No. 98-10, August 21, 1998),

legacy INS suggested:that a release pursuant.to section 236 of the Act

(conditional parole) could also be considered parole for purposes of adjustment
- of status under the Cuban Adjustment Act (CAA), '
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The Board of Immigration Appeals (BIA) has rejected this interpretation in at least
one unpublished decision. See Matter of Ortega-Cervantes, 2005 WL 649116
(BIA, January 6, 2005). The Ninth Circuit confirmed the BIA's decision and held

 that release under section 236 of the Act is not parole for purposes of adjustment
of status. See Ortega-Cervantes v. Gonzales, 501 F.3d 1111, 1120 (9th Cir.
2007).

DHS, moreover, no longer adheres to the 1998 INS opinion’s indication that
release under section 236 of the Act is the same as parole under section
212(d)(5)(A) of the Act. DHS/Office of General Counsel (OGC) reconsidered
that aspect of the 1999 memorandum, and the related 1998 legal opinion. On
September 28, 2007, DHS/OGC issued a memorandum stating that release
under section 236 of the Act is not deemed to be a form of parole under section
212(d)(5)(A) of the Act. See September 28, 2007, Office of the General Counsel
of the Department of Homeland Security, Clarification of the Relation Between
Release Under Section 236 and Parole Under Section 212(d)(5) of the
Immigration and Nationality Act. Adjudicators, therefore, may not find that
release under section 236 of the Act qualifies as parole under section 212(d)(5)
of the Act.

 (3) Applicability

(i) After April 1, 1997. The effective date for section 212( J6)A ) of the Act was April 1,
1997. Section 212(a)(6)(A) of the Act does not apply to applications for admission or
adjustment of status adjudicated by an immigration judge in deportation or exclusion
proceedings commenced prior to April 1, 1997,

(ii) Only Applies to Individuals Present in the United States. Section 212(a)(6)(A)(i) of -

the Act only applies to individuals who are present in the United States in violation of
section 212(a)(6)(A)(i) of the Act. Inadmissibility does not continue after the alien has
departed the United States: Therefore, section 212(a)(6)(A)(i) of the Act does not apply
to individuals who apply for a visa; however, these individuals may be lnadmlssmle
under sections 212( )(9)(B) or (C)(i)(1) of the Act.

Note: If an alien is granted TPS, he or she is in lawful status for adjustment of status
purposes pursuant to section 244(f) of the Act. However, despite section 244(f) ofthe
Act, the requirements of section 245(a) of the Act still apply at the time of adjustment of
status. See Virtue, General Counsel Opinion, No. 91-27, March 4, 1991. Section
244(f)(4) of the Act does not make lawful the alien's unlawful entry or presence in the
United States prior to granting TPS. See id. For example, an alien who is granted TPS
after having entered without being admitted or paroled, will be inadmissible pursuant to
section 212(a)(6)(A)(i) of the Act at the time of adjustment of status despite the wording
of section 244(f) of the Act. : '
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(4) Exemnptions and Waivers :

~ (i) Exemptions. In addition to the special waivers mentioned in section 1(b) or 1(c) of
this AFM chapter, inadmissibility under section 212(a)(6)(A)(i) of the Act does not make
an alien inadmissible for the following benefits (by vntue of the statutory provisions
governing these benefits):

¢ Adjustment of status pursuant to section 245(i) of the Act;

o Adjustment of status under section 245(a) of the Act, if the applicant is an
approved VAWA self-petitioner or the child(ren) of an approved VAWA
self-petitioner (see AFM chapter 23.5(k));

s+ Adjustment of status pursuant to section 245(h) of the Act;

o Adjustment of status under section 902 of the Haitian Refugee
Immigration Fairness Act (HRIFA);

» ‘Adjustment of status under section 202(b) of the Nicaraguan Adjustment
And Central American Relief Act (NACARA); _

o Adjustment of status under section 249 of the Act (Registry);

« Family Unity under section 301 of the Immigration Act of 1990 (IMMACT); -

o Legalization under section 245A, and CSS, LULAC or other section 245A
Class Settlements;

o  Change of status to V nonimmigrant status (sectlon 214(q) of the Act and

8 CFR 214.15);

+ Temporary Protected Status under the mterpretatlon of section 244(a)(5)
of the Act

o Asyium (Sections 208(a)(1) and (2) and 208(b)(2) of the Act; 8 CFR
208.13(c)). -

(ii) Partial Exception for Adjustment Cases under the Cuban Adjustment Act of 1966.
The fact that an alien arived in the United States other than at an open port of entry,
and that he or she is inadmissible under the second part of section 212(a)(6)(A)(i) of the
Act, does not make the alien ineligible for adjustment of status under the Cuban
Refugee Adjustment-Act of 1966, PL 89-732 (Nov. 2, 1966)(CAA), as amended. See
April 19, 1999, Commissioner's memorandum, Eligibility for permanent residence under
the Cuban Adjustment Act despite having arrived at a place other than a designated
port of entry. However, even though inadmissibility under the second part of section _
212(a)(6)(A)(i) of the Act does not make the alien ineligible for adjustment of status
under CAA, the alien must still establish that he or she was inspected and admitted or
paroled into the United States (first part of section 212(a)(6)(A)(i) of the Act) in order to
be eligible for adjustment under the CAA. Seé id..

Example: A Cuban citizen or native entered the United States other than through
‘an open port of entry, but then surrendered him or herself to the appropriate DHS
authorities. The DHS paroled the alien into the United States under section
212(d)(5) of the Act, as evidenced by the Form I-94, Arrival/Departure Record.
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Since the alien was paroled, the alien may now, after one (1) year of physical
presence (including any physical presence that.occurred before the grant of
parole), apply for adjustment under the CAA. Although he or she is inadmissible
for having arrived at a place other than a port of entry, this inadmissibility does
not preclude the possibility of being granted the adjustment application.

Example: A Cuban citizen or native entered the Umted States other than through
an open port of entry, but then surrendered him or herself to the appropriate DHS

- authorities. DHS released the alien on bond under section 236(a)(2) of the Act.
Since the alien has not been paroled, the alien’s release will not make the alien .
eligible to apply for adjustment under the CAA.

'Examgle:.A Cuban citizen or native entered the United States other than through
. anopen port of entry. He or shie voluntarily comes to a CBP, ICE, or USCIS -

office to ask about his or-her case, and then leaves as freely as he or she came.

The DHS office does not parole him, and no Form'1-94 evidencing parole is

. issued. Since the DHS office did not actually parole the alien, his departure from
the DHS office cannot be considered as having put the alien in a parole status.
Because the alien was not paroled, the alien.is not eligible to apply for
adjustment under the CAA. .

(iif) Waivers. There are no waivers avallable to applicants inadmissible under section -

212(a)(6)(A)(i) of the Act other than the ones described above in section (1)(b) or (c) of |

this AFM chapter.

Section 212(d)(3) of the Act provndes for the d|scret|onary admission of nonimmigrants,

who are inadmissible under various provisions of section 212(a) of the Act. The precise
language of section 212(d)(3) of the Act does not include section 212(a)(6)(A)i) of the
Act as one of the grounds of inadmissibility for which relief is not available. In actual
practice, however, section 212(d)(3) of the Act cannot cure inadmissibility under section
212(a)(6)(A)(i) of the Act. The basis of inadmissibility under the first part of section
212(a)(6)(A)(i) of the Act is that the alien was not inspected and admitted or paroled.
Only the alien's admission or parole purges the inadmissibility. But if the alien retums to
a port of entry and seeks admission or parole, the first prong of section 212(a)(6)(A)(i) of
the Act would no longer be applicable, and there would be no need for relief under
section 212(d)(3)(A) of the Act.

For similar reasons, relief under section 212(d)(3)(A) of the Act would not be effective

for an alien, who is inadmissible under the second part of section 212(a a)B)A)i)ofthe -

Act. To obtain relief under section 212(d)(3)(A) of the Act, the alien must be seeking
admission as a nonimmigrant. But the alien's return to a port of entry to seek admission
would, itself, purge the alien’s inadmissibility; if the alien returns to a port of entry and
seeks admussmn or parole, the second prong of section 212( )(6)(AX(i) of the Act would
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no longer be applicable, and there would be no need for relief under sectlon
212(d)(3)( of the Act
(4) Citing References and Additional Materials
" March 31; 1997, Office of Programs memorandum - Implementation of
section 212(a)(6)(A) and 212(a)(9) grounds of inadmissibility .
e+ May 1, 1997, Office of Examinations memorandum - Processing of
section 245(1) adjustment applications on or after the October 1, 1997
sunset date, Clarification regarding the applicability of certain new grounds
. of inadmissibility to 245(i) applications
» - April 19, 1999, Commissioner's memo — Eligibility for permanent
- residence under the Cuban Adjustment Act despite having arrived at a
place other than a designated port of entry
e October 31, 2005, Domestic Operations memorandum - Re: Waivers
' under Section 209(c) of the Immigration and Nationality Act (AFM Update
J 06-33) -
o April 11,2008, Domestrc Operatrons memorandum Adjustment of status
- for VAWA self-petitionsr who is present without inspection (AFM Update
08- 16) ' ‘ ,
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(b) Section 212(a)(6)(B) of the Act: Failure to Attend Removal Procseding

~ (1) General. Any alien who, without reasonable cause, fails or refuses to attend or -
remain in attendance at a proceeding to determine the alien’s inadmissibility or
deportability, and who seeks admission to the United States within five (5) years of such
alien's subsequent departure or removal is inadmissible.

(2) Apghcabrllty} :

(i) Effective on or after April 1, 1897. Section 212(a)(6)(B) of the Act does not apply to
an alien placed in deportation or exclusion proceedings before April 1, 1997, even if the
alien’s hearing was held after April 1, 1997. The provision applies only to individuals
who are placed in removal proceedings beginning April 1, 1997.

An alien who failed to attend an exclusion proceeding under former section 236 of the
Act, or a deportation proceeding under former section 242 of the Act is, therefore, not
inadmissible under section 212(a)(6)(B) of the Act

(ii) Only Applicable to Aliens Who Departed or Who Were Removed. Since the ground
of inadmissibility applies to aliens, who '...seek admission to the United States within
five (5) years of such alien's subsequent departure or removal...,' only those aliens, who
actually departed or were removed from the United States after fallmg to attend or to

- remain in attendance at their removal proceedings are inadmissible. Aliens, who

remained in the United States after failing to attend their hearing, are not inadmissible

- under this provision.

(iii} Only Applies to Aliens Seeking Admission During the Five ( 51Year Bar. This ground
of inadmissibility does not apply to aliens who seek admission to the United States more
than five (5) years after their departure or removal from the United States.

(iv)Notice Requrrement : ¥
In order to be inadmissible under section 212( )(6)(B) of the Act, the alien must actually
- have been in removal proceedings under section 240 of the Act. A section 240 removal
proceeding is initiated by the filing of the Notice to Appear (NTA), Form 1-862, with the
immigration court. See 8 CFR 1003.14(a). Even if the alien was served with the Notice

to Appear, the alien will not be inadmissible under section 212( a)(6)(B) of the Act unless

the NTA was actually ﬂled with the |mm|grat|on court.

Also, even if the NTA has been filed, an ahen cannot be found to have ‘failed to appear”
unless the alien had notice of the proceeding and of the cbligation to appear. If the
record shows that the alien had actual notice of the date and time of the removal
hearing, and that the alien failed to appear, these facts would generally be sufficient to
show the alien’s rnadmlssmrlrty See Matter of G- Y- R 23 I&N Dec. 181 (BIA 2001).
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" The alien may also be inadmissible if the alien had adequate constructive notice. An
alien is on constructive notice if he or she is deemed to have been on notice because
the notice of hearing was sent to the alien at the address that the alien provided as
required by section 239(a)(1)(F) of the Act. See id.

In short, the alien will be found inadmissible under section 212(a)(6)(B) of the Act only if
the alien failed to appear after there was notice that would be sufficient to support the
entry of an in absentia removal order. This notice requirement does not mean that the

- alien can be found inadmissible only if there is an in absentia removal order. Even if the

immigration judge did not enter such an order, the alien is inadmissible if the allen failed
to appear after receiving proper notice of the proceedmgs

(v) Effect of an In Absentia Order

An alien who failed fo attend or remain in attendance at a removal may have received
an in absentia order of removal under. section 240(b)(5) of the Act. As noted, an alien
who fails to appear after proper notice, may be inadmissible under section 212(a)(6)(B)
of the Act even if the immigration judge did not enter an in absentia order.

If the immigration judge did enter anin absentia order, that order will generally be
sufficient to establish that the alien had sufficient notice of the proceeding and that the
alien can be found to have failed to attend the proceeding. Thus, an alien’s departure
after entry of an in absentia removal order will generally establish that the alien is
inadmissible under section 212(a)(6)(B) of the Act.

If the alien depérts while an in absentia order is in effect, the alien may also -be
inadmissible under section 212(a)(9)(A) of the Act. :

(3) Exceptions and Waivers

(i) "Reasonable Cause" Exception. In addition to the general exceptions to
inadmissibility noted in section 1(b) or 1(c) of this AFM chapter, an alien who
establishes that there was a “reasonable cause” for failing to attend his or her removal
proceeding is not inadmissible under sectnon 212(a)( )(B) of the Act

‘Reasonable cause” is deﬂned neither in the statute nor in regulations; however, case
law has provided some guidance on what constitutes “reasonable cause." In general,
“reasonable cause” is something that is not within the reasonable control of the alien.
See case law summary in section 40.6. 2(b)(4) of this AFM chapter.

It may also be helpful to compare the alien’s circumstances to the higher standard of
“exceptional circumstances” required for the rescission of a removal order, as defined in
- section 240(e) of the Act. However, the standard of “exceptlonal circumstances” is a
standard more stringent than the “reasonable cause’-standard. In order to justify
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rescission of a removal order, an alien must establish that “exceptional circumstances”

prevented his or her attendance at the femoval proceeding. Section 240(e) of the Act
defines exceptional circumstances as circumstances beyond the control of the alien,
such as: 1) battery or extreme cruelty to the alien or any child or parent of the alien; 2)
serious illiness of the alien; or 3) serious ||Iness or death of the alien's spouse, child, or
parent,

Whether the alien can meet the burden of proving “reasonable cause” for failure to
attend the removal proceeding is determined by the officer adjudicating an application
for an immigrant or nonimmigrant visa, for admission to the United States, for -
adjustment of status, change of status, or extenision of stay, or any other benefit under
the |mm|grat|on laws.

The ofﬁcer determines the issue based on evidence that the alien presents in support of -
the pending application; no separate application (such:as a Form 1-601) is needed.

In all cases, the burden of proving that the person had reasonable cause not to attend

the removal proceedlngs rests with the alien.

(ii) Waivers. There are no waivers available for this ground of inédmissibility, other than
the exceptaons or waivers described in sectlon 1(b) or 1(c) of this AFM chapter.

(4) Citing References and Addltlonal Materials
¢ June 17, 1997, Office of Programs memorandum - Addmonal Guidance
for Implementing Sections 212(a)(6) and 212(a)(9) of the Immigration and ‘
Nanona//ty Act (Act). .

s Some Case Law Addressmq "Reasonable Cause

Hernandez-Vtvas v. IN.S., 23 F.3d 1557, 1560 (9" Clr 1994) - The f iling
of a motion to change venue does not establish reasonable cause for
- failure to appear-at the removal hearing. : '
- Wieratne v. IN.S., 961 F.2d 1344, 1346-47 (7" Cr, 1992) - The fact that
' the alien had moved after proceedings were commenced did net provide
for reasonable cause to JUStIfy the al|en s failure to appear at the removal
hearing.

- Wellington v..I.N.S., 108 F.3d 631 635 (5™ Cir. 1997) - The error of an
applicant's counsel in misplacing the hearing notice does not constitute
‘reasonable cause” for the applicant’s failure to appear. :

. Matter of Cruz-Garcia, 22 1&N Dec. 1155, 1159 (BIA 1999) - An alien who

- asserted for the first time on appeal that her failure to appearata  *

~ deportation hearing was the result of ineffective assistance of counsel, but
who failed to comply with the requirements for such a claim, has not -

. shown "reasonable cause” that warrants reopening of the proceedings.
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o Matter of N-B-, 22 I&N Dec. 590, 593 (BIA 1999) - Reasonable cause” is a
/ “standard less stringent than the one of “exceptional circumstances;” the
alien had provided sufficient and credible evidence that supported the
applicant's contention that she was suffering from a serious illness, which
_ necessitated surgeries later on. ,

J - o Matter of S-A-, 21 1&N Dec. 1050, 1051 (BIA 1997) - An applicant's
general assertion that he was prevented from reaching his hearing on time
because of heavy traffic does not constitute reasonable cause that would
warrant reopening of his in absentia exclusion proceedings. _

“o Matter of Patel, 19 I&N Dec. 260, 262 (BIA 1985) - Filing a request for a
continuance is not a reasonable cause for the alien's failure to appear.
o Matter of Ruiz, 20 I&N Dec. 91, 93 (BIA 1989) - llness, properly
documented by a physician's letter, was a valid excuse for the failure to
appear.

(c)-Section 212(a)(6)(C) of the Act: Misrepresentation and False Claim to U.S.

Citizenship. Section 212(a)(6)(C) of the Act includes two (2) separate grounds of

- Inadmissibility based on past misrepresentations. Section 212(a)(6)(C)(i) of the Act

~applies to fraud or misrepresentations in general. Section 212(a)(6)(C)(ii) of the Act
applies to any alien who; on or after September 30, 1996 has made a false claim to be

a U.S. citizen. :

ectlon 212(a)(6)(C)(|) of the Act: Fraud or Mlsrepresentatnon Any alien who, by

fraud or by willfully misrepresenting a material fact, seeks to procure (or has sought to
procure or has procured) a visa, other documentation, or admission into the United
States or other benefit provided under this Act, is inadmissible. -

The provision penalizes the followmg four (4) actions:

o the procurement or attempted procurement of a visa, by fraud or WIIIfuIIy
misrepresenting a material fact;

o the procurement or attempted procurement of other documentatlon by fraud or
by willfully misrepresenting a material fact; ' :

» the procurement or attempted procurement of admission into the United States
by fraud or misrepresenting a material fact, -

« the procurement or attempted procurement of other benefits under the Act, by
fraud or misrepresenting a material fact.

For an adjudicator to find fraud, he or she must determine:
1) that the alien made a false representation of a material fact;
2) that the false representation was made with the alien’s knowledge of its falsny,
. 3) that the false representation was made with the intent to deceive a
government official authorized to act upon the request (generally the consular or
‘lmmlgranon officer); .
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L 4) The government official belreved and acted upon the false representatlon See
Matter of G-G-, 7 1&N Dec. 161 (BIA 1956).

For an adjudicator to find misrepresentation, he or she must determine:
1) that the alien made a false representation of a material fact;
~ 2)that the misrepresentation was willfully made; )
3) that the fact misrepresented was material. See Matter of M-, 6 I&N Dec. 149
(BIA 1954); Matter of L-L-, 9 I&N Dec. 324 (BIA 1961); Matter of Kar Hing Hui,
15 I&N Dec. 288 (BIA 1975).

Prior to September-30, 1996, if an alien obtained a benefit under the Act by falsely

claiming to be a U.S. citizen or a noni-citizen U.S. national, the alien may be

inadmissible under section 212(a)(6)(C)(i) of the Act. Section 212(a)(6)(C\(ii) of the Act,

applies to faise claims to U.S. citizenship made on or after September 30, 1996. See

section 40.6.2(c)(2) of this' AFM chapter. A false claim, made on or after September 30,

1996, to be a non-citizen U.S. national may still make the alien rnadmrssnble under
section 212(a)(6)(C)i ) of the Act.

_ (A) Definitions

(i) Eraud. The Board of Immigration Appeals (BIA) has determined that a finding of
“fraud" requires a determination that the alien made a false representation of a material
-~ fact with knowledge of its falsity and with the intent to deceive a consular or immigration
- officer. Furthermore, the false representation must have been believed and acted upon
by the off cer. See Matter of G-G-, 7 1&N Dec.161 (BIA 1956).

(ii) Misrepresentation. Mrsrepresentatron is an assertion or manrfestatron that is not in
accordance with the facts. A material misrepresentation includes a false _

“misrepresentation conceming a fact that is relevant to the alien's entitiement. It is not
necessary that there was intent to deceive or that the officer believes and acts upon the
false representation. See Matter of Kai Hing Hui, 15 1&N Dec. 288 (BIA 1975).

Mrsrepresentatron can be made in oral interviews, written applications, or by submitting
evidence containing false information. See General Counsel Opinion 91-39; see also 9
FAM 40.63 N4.

" In practice, the drstrnctron between “fraud” or mrsrepresentatron is not greatly
significant. If the evidence shows that the alien made the misrepresentation with an
intent to deceive and that the officer believed and acted upon the misrepresentation,
~then, under Matter of G-G-, the alien is inadmissible on the fraud theory. But even

assuming there was no intent to deceive, Matter of Kai Hing Hui makes clear that the
alien is still inadmissible, if the misrepresentation was willful and was material. See

Matter of Kai Hing Hui, 15 I&N Dec. 288, at 290 (“We interpret the Attorney General's
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decision in Matter of S- and B-C- as one which modified Matter of G-G- so that the
intent to deceive is no longer required before the willful misrepresentation charge comes
into pIay )
(iiii) Willfully. The term “willfully” should be interpreted as knowingly and intentionally, as
distinguished from accidentally, inadvertently, or in an honest belief that the factual
claims are true. In order to find the element of willfulness, it must be determined that the
. alien was fully aware of the nature of the information sought and knowingly,
intentionally, and deliberately misrepresented material facts. See Matter of G- G-, 7I1&N
Dec. 161 (BIA 1956). :

(iv) Definition and Test of Materiality. The test of whether a misrepresentation is
_material was restated by the United States Supreme Court in the context of a -

proceeding to revoke naturalization. See Kungys v. U.S., 485 U.S. 759 (1988). The
- court held in Kungys that the false statements must be shown to have been
predictably capable of affecting the decmons of the demsuon -making body for it to
be material.

A misrepresentation made in connection with an application for a visa or other
document, or in connection with an entry into the United States, has a natural tendency
to influence the decision on the person's case, if either:
+ the alien is inadmissible/removablefineligible on the true facts or
+ the misrepresentation tends to cut off a line of inquiry, which is -
relevant to the alien’s eligibility and which might well have resulted

in a proper determination that he or she is inadmissible. See Mah‘er ,

Of §- and B-C-, 9 I&N Dec. 436 (BIA 1961).

The adjudicator should administer the test as follows: '

1. Consider whether the evidence in the record supports a fi inding that the alien
was inadmissible on the true facts. If it does, the mlsrepresentauon is matenal If
it does not, please proceed to 2.
2(a). Consider whether the misrepresentation tended to shut off a line of inquiry,

- which'was relevant to the alien's eligibility. If it did, proceed to number 2(b).
2(b). If a relevant line of inquiry had been cut off, ask whether that inquiry might
have resulted in a proper determination of madmmsnbnllty See Matter of S-and
B-C-, 9 I&N Dec. 436, at 447-449.

(v) Other Documentation. “Other documentatlon in the context of 212(a)(6)(C)(i) of
the Act refers to visas and other documents that are required at the time of an
alien’s appllcatlon for admission to the United States. This includes documents such
as reentry permits, border crossing cards, and U.S. passports. Documents
evidencing extensions of stay are not considered to be entry documents under
section 212(a)(6)(C)(i) of the Act. Similarly, documents such as SEVIS Form 1-20,
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petmons and labor cert|f catlon forms are documents that are presented in support
of a visa application or applications for status changes. Therefore, they are not in -
themselves “other documentation” for purposes of section 212(a)(6)(C)i) of the Act.
See Matter of M-y R-, 6 I&N Dec. 315 (BIA 1954); and 9 FAM 40.63, N9.1.

(vi) Other Benefit. Any immigration benefit or entitlement provided for by the Act
including, but not limited to, requests for extension of nonimmigrant stay, change of
nonimmigrant status, permission to reenter the United States, waiver of the 212(e)
requirement, employment authorization, parole, voluntary departure, adjustment of
status, and requests for stay of deportation. See 9 FAM 40.63 N9.2.

(B) Applicability. In order for this ground of inadmissibility to apply, there must be
sufficient evidence to show that an alien used fraud or that he or she misrepresented
material facts in an attempt to obtain a visa, other documentation, admission into the
United States, or any other benefit provided for under the Act; in addition, the alien must

have made the misrepresentation (whether verbal or written, or through the presentation

of evidence or documentation containing false information) before an authorized official
of the United States govemment. See Matter of Y-G-, 20 I1&N Dec, 794 (BIA 1994);
Matter of D-L- &A-M— 20 I&N Dec. 409 (BIA 1991); Matter of L-L-, 9 I&N Dec. 324 (BIA
1961).

Inadmissibility baséd on fraud is usually difficult to estabhsh because it requires proof of
an alien's *

appllcant makes a false statement in a deliberate and voluntary manner, or if the
applicant has knowledge of the falsity of the documentation that he or she is presenting.
It is not necessary to prove an intent to deceive. See Matter of Kai Hing Hui, 15 I&N

- Dec. 288 (1975) and Matter of S- and B-C-, 9 I&N Dec. 436 (BIA 1961). ‘

Therefore, the following paragraphs deal pnmanly W|th willful mlsrepresentatlons of
material facts:

(i) The Burden and Standard of Proof. The burden of proof during the immigration
benefits seeking process is always on the alien to establish by a preponderance of the
evidence that he or she is not inadmissible; this is also truein the case of possible
inadmissibility under section 212(a)(6)(C)(i) of the Act. The burden never shifts to the
govemment to prove inadmissibility during the adjudication of a benefit. See section 291
of the Act; see also Matter of Arthur, 16 I&N Dec. 558 (BIA 1978).

However, there must be some evidentiary basis for a USCIS conclusion that an alien is
inadmissible under section 212(a)(6)(C)(i) of the Act. See INS v. Elias-Zacarias, 502
U.S. 478 (1992) (Agency factfinding must be accepted, if the evidence would permit a
reasonable factfinder to make the findings ["preponderance of the ewdence" :
standard])

s “intent to deceive.” Misrepresentation, on the other hand, is established, ifan
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¢ Ifthere is no evidence at all that the applicant obtained or sought to obtain some
. benefit under the Act by fraud or willful misrepresentation, then USCIS should
find that the applicant has met the burden of proving that he or she is not
- inadmissible under section 212(a)(6)(C)(i) of the Act. See Matter of D- L- and A-
M-, 20 I&N Dec. 409 (BIA 1991)

o If, however, there is any evidence that would permit a reasonable person to
conclude that the alien may be inadmissible under section 212(a)(6)(CXi) of the
Act, then the alien has the burden of establlshlng at least one (1) of the following
facts: ,

B That there was no fraud or misrepresentation: or
B That any fraud was not intentional or with the intent to deceive, or that the
" misrepresentation was not willful; or
. W Thatany fraud or any concealed or misrepresented fact was not material; or
W That the fraud or misrepresentation or concealment was not made to procure
" avisa, admission, or some other benefit. '

~ Ifthe preponderance of the evidence shows the existence of at least one (1) of these-

four (4) facts, the USCIS adjudicator should find that the applicant has met his or her
burden of proving that he or she is not inadmissible under section 212(a)(6)(C)(|) of the
Act. .

If, however, the USCIS adjudlcatordetermmes that the evidence for and against finding -
the alien to be inadmissible under section 212(a)(6)(C)(i) of the Act is of equal probative
weight, the adjudicator should find that the applicant is inadmissible because the alien
has not satisfied the burden of proof. See Matter of Rivero-Diaz, 12 1&N Dec. 475 (BIA
1967); Matter of M-, 3 1&N Dec. 777 (BIA 1949), '

Note and Compare: The burden and standard of proof is different in removal
proceedings: If DHS seeks an alien’s removal as a deportable alien, section 240(c)(3) of
the Act provides that DHS must establish the facts supporting the removal charge by
clear and convincing evidence. Thus, if DHS seeks an alien’s removal under section ,
237(a)(1)(A)(Inadmissible.aliens) of the Act on the claim that the alien was inadmissible
under section 212(a)(6)(C)(i) of the Act at the time of admission, DHS must prove the
claimed fraud or misrepresentation by clear and convincing evidence. See Matter of

~ Bosuego, 17 1&N Dec. 125 (BIA 1980).

[

As mentioned above, however, this burden of proof and this standard of proof do not
apply when USCIS is adjudicating an alien's application for a benefit under the Act.
Under section 291 of the Act, an alien seeking admission has the burden of proof to

- establish that he. or she | is not inadmissible. The burden of provmg admlssmlhty always

f i .
{
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rests w1th the applicant, and never shifts so as to require DHS to prove madmnssubnhty
See Matter of Arthur, 16 1&N Dec. 558 (BIA 1978); Matter of Rivero-Diaz, 12 1&N Dec.
475 (BIA 1967). .

(ii) Silence or Failure to Volunteer Information. An alien's silence or failure to volunteer
information does not, in and of itself, constitute material misrepresentation for purposes
of determining inadmissibility under section 212(a)(6)(C)(i) of the Act because silence in
itself “does not establish a conscious concealment or fraud and misrepresentation.” See
Matter of G-, 6 1&N Dec. 9 (BIA 1953) superseded on other issues by Matter of F-M-, 7

- I&N Dec. 420 (BIA 1957); see 9 Foreign Affairs Manual (FAM) 40.63 N.4.2. -

(iif) Misrepresentations That Are "Harmless." A misrepresentation that does not affect
admissibility is not material. See Matfer of Martinez-Lopez, 10 I&N Dec. 409 (BIA
1964) (Submission of a forged job offer in the United States was not material when the
alien was not otherwise inadmissible as an alien likely to become a public charge);
Matter of Mazar, 10 1&N Dec. 79 (BIA 1962)(No materiality in the non-disclosure of
membership in Communist Party since the membership was involuntary and would not
- have resulted in a determination of madmlssmlhty)

If an adjudicator is unsure whether a misrepresentation made by the applicant would
affect the admnssublllty of the apphcant the adjudicator should seek guidance from his or
her supervisor or local counsel.

(iv) Misrepresentation Must Be Made before a U.S. Official. The mlsrepresentatlon must
have been made before an official of the U.S. government, that is, generally an

immigration or consular officer. See Matter of Y-G-, 20 I&N Dec. 794 (BIA 1994); Matter
ofD-L & A-M-, 20 1&N Dec. 409 (BIA 1991); Matter of L-L-, 9 I&N Dec 324 (BIA 1961).

v) aIse Regresentatlons Made on Behalf of Others. False representations made in

connection with another alien’s application for benefits under the Act would not make
~ the alien who misrepresented a material fact inadmissible under section 212(a)(6)(C)(i)
of the Act. See Matter of M-R-, 6 1&N Dec. 259 (BIA 1954)(The procurement of
documentation for the alien's two children to facilitate their entry into the United States,
did not render the alien himself inadmissible under former section 212(a)(19) of the Act.)
However, such false representations may make the alien inadmissible under section
212(a)(6)(E) of the Act, if the representations were made in an attempt to assust aid, or
abet another alien to enter the United States in violation of law.

(vi) Agent s Misrepresentation. If the mlsrepresentatlon is made by the applicant's
attorney or agent, the applicant will be responsible for this misrepresentation, if it is
established that the alien was aware of the action taken by the representative in
furtherance of the alien's application. This includes oral misrepresentations made at the
border upon entry by an aider of the alien’s illegal entry. Also, an alien cannot disavow
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" responsibility for avny misrepresentation made on the advice of another unless the alien
- s lacking the capacity to exercise judgment. See also 9 FAM 40.63, Note 5.2.

. (vii) Timely Retraction. Under the doctrine of timely retraction or recantation, an
applicant can use as a defense to section 212(a)(6)(C)(i) of the Act that he or she timely
retracted (recanted) the statement, The effect of a timely retraction is that the
misrepresentation is eliminated. See Matter of R-R-, 3 I&N Dec: 823 (BIA 1949); Matter

- of M-, 91&N Dec. 118(B|A 1960) (also cited by Matter of R-S-J-, 22 1&N Dec. 863 (BIA

| 1999)).

For the retraction to be effective, it has to be voluntary and without delay (timely). See
Matter of R-R-, 3 |&N Dec. 823 (BIA 1949); see Matter of Namio, 14 I1&N Dec. 412 (BIA
1973); referring to Matter of M-, 9 1&N Dec. 118 (BIA 1960) and L/anos-Senarrilos v. -
United States, 177 F.2d 164 (9th Cir. 1949)(If the witness withdraws the false testimony
of his own volition and without delay, and during the same hearing or examination under
oath, the false statement and its withdrawal may be found to-constitute one inseparable
incident out of which an intention to deceive cannot rightly be drawn). The alien must
correct his or her testimony voluntarily before the conclusion of the proceeding at which
he or she gave false testimony, and before being exposed by the adjudicator or
government official. See id. Admitting to the false claim of U.S. citizenship after USCIS
has challenged the veracity of the claim is not a timely retraction: The BIA also held that

- an alien's recantation of the false testimony about one (1) year later, and only after it

became apparent that the disclosure of the falsity of the statements was imminent, was
neither voluntary nor timely. See Matter of Namio, 14 1&N Dec. 412 (BIA 1973). A
retraction or recantation is only timely if it is made in the same proceeding in which the
person gave false testimony. Lianos-Senarillos, 177 F2d at 165..

(viii) 30/60-Day Rule of the U.S. Department of State. The U.S. Department of State
(DOS) has developed the 30/60-day rule that assists consular officers in evaluating
misrepresentations in cases involving aliens who were in the United States, and whose
conduct is or was inconsistent with representations made to the consular officer
conceming their intentions at the time of the visa application. Such cases occur most
frequently with respect to aliens who, after having obtained a non-immigrant visa, either
apply for adjustment of status or who fail to maintain their nonimmigrant status. The
State Department's 30/60-day rule may assist USCIS adjudicators in evaluating the
merits of such a case before USCIS. .

- The 30/60-day rule creates the following présumptionS' | - _ : .

- Inconsistent conduct within the first 30-days of admission in the particular
category creates a presumption that the alien misrepresented his or her
intentions; the alien has to provide evidence contrary to the presumption and that
he or she had the intention to comply with the status in which the alien entered,
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- Inconsistent conduct between the 30th and the 60th day after admission in a
particular category does not create a presumption of misrepresentation; the

- consular officer has to present reasons why the alien’s conduct may support a
“conclusion that the alien entered by misrepresentation. The alien must still
establish that he or she did not enter by misrepresentation, but the adjudicator
could find in the alien’s favor based on evidence that is less persuasive than
might be required, if the alien had engaged in the inconsistent conduct within 30
days of admission. :

- Inconsistent behavior that occurs more than 60 days aﬁer admission in a
particular category: DOS doesn't consider such conduct to coristitute a basis for
lnehglblllty under section 212(a)(6)(C)(i) of the Act.

N The 30/60 day ruIe is used for guidance ONLY and is not governed by the statutes

or the regulations. The text provided above must not be used in‘a denial. It is
information for the USCIS field offices only.

The 30/60-day rule is not a conclusive tool to ascertain misrepresentation. The
officer may still find the alien obtained admission by misrepresentation, if, on the basis

“of all the facts and evidence in the record, a reasonable person could reasonably find

that the alien had done so.

A more detailed descnptlon of the 30/60-day rule can be found at9 Forengn Affalrs
Manual (FAM) 40.63, Note 4.7.

- (C) Exemotlons_.and Waivers

(i) Exemptions. In addition to the general exceptions and waivers noted in section
40.6.1(b) or (c) of this AFM chapter, aliens
» who are mentally incompetent and small children judged to be mcapable of
independently forming an intent to defraud should not be deemed inadmissible
under section 212(a)(6)(C)(i) of the Act, if apphcatlons submltted on their behalf
contain false representations;
s who seek adjustment of status under section 245(h) of the Act are exempt from
inadmissibility under section 212(a)(6)(C)( i) of the Act..

(ii) Available Waivers. In addmon to the general exemptions and waivers described in

section 40.6.1(b) or (c) of this AFM chapter, section 212(i) of the Act provides for a
waiver of inadmissibility in the case of an immigrant who is the spouse, son, or daughter
of a U.S. citizen or of an alien Iawfully admitted for permanent residence, or the
fiancé(e) of a U.S. citizen, if itis established that refusal of admission would result in

extreme hardshlp to the' U.S. citizen or lawful permanent re5|dent spouse or parent or -
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the U.S. citizen K- visa petitioner. As noted below, the grant of a waiver to the fiancé(e)
is conditioned on the fiancé(e)'s actually marrying the K-1 petitioner within 3 months of
“admission. The standard for extreme hardship is the same as the one that was applied
under the old suspension of deportation of section 244 of the Act. See Matter of Kao &
. Lrn 23 I&N Dec. 45 (BIA 2001).

The effect of an approved waiver under section 212(i) of the Act is that ény incidental
- inadmissibility that resulted from the misrepresentation is eliminated.

Example: During his or her adjustment interview, the alien applies for a waiver of
madmlssublhty under section 212(i) of the Act, for having misrepresented a
material fact during the nonimmigrant visa application at the U.S. consulate.
USCIS approves the waiver, Technically, the individual was inadmissible under
two grounds of section 212(a) of the Act: 1) Under section 212(a)(6)(C)(i) of the -

_Act (misrepresentation) and 2) under section 212(a)(7)(B)(i) of the Act (not in’
possession of a valid nonimmigrant visa). By granting the waiver under section
212(i) of the Act, USCIS also implicitly waives the inadmissibility for failure to

- meet the documentary requirements under section 212(2)(7) of Act.

Note: Section 212(i) of the Act was amended by section 349 of IIRIRA, and changed
inasmuch as that the waiver is no longer available to the parents of U.S. citizens or
legal permanent residents. Also, section 212(i) of the Act as in effect prior to 1996
allowed an alien to apply for a waiver, if more than ten (10) years had passed since the
date the fraud or material misrepresentation occurred. Section 349 of lIRIRA eliminated
this provision, so that extreme hardship to the qualifying relative is now the only basis

for the waiver. The applicable law for the adjudication of the section 212(i) waiver is the
law in effect on the date of the decision on the waiver application, that is, post-1996 law. .
See Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999).

Note: Pursuant to 8 CFR 212.7(a), a K-1 or K-2 visa apphcant is directed to file Form
I-601 in order to overcome the inadmissibility prior to obtaining the visa. Because K-1s
and K-2s do not-yet have the requisite relationship to a U.S. citizen spouse or parent
required under section 212(i) of the Act, USCIS will grant, if eligible, Form I-601
conditionally. The condition imposed on the approval of Form |-601 is that the K-1 |
nonimmigrant and the K-1 visa petitioner must celebrate a bona fide marriage within the
statutory time frame of three (3) months from the day of the K-1 nonimmigrant's entry
into the United .States. '

(D) Case Law and Other Materials

o Matter of Tijam, 22 1&N Dec. 408 (B‘IA 1998) - The non-disclosure in the initial
visa application that the applicant had two (2) children, was considered
material because the alien had entered as the “unmarried” daughter of a
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citizen, and the chlldren s birth certificates showed that their mother was
married when they were bormn.
o Matter of D-L- & A-M-, 20 I&N Dec. 409 (BIA 1991) and Matter of Y- G- 20
&N Dec. 794 (BIA 1994) - Fraud or misrepresentation must be made to an
authorized official of the U.S. Government in-an attempt to enter the Unlted
‘States or obtain some other benefit under the Act.-
'« Matter of Healy and Goodchild, 17 I&N Dec. 22 (BIA 1979) - Knowledge of

the falsity of a representation satisfies the fraud and willfulness requirements.

o Matter of L-L-, 9 I&N Dec. 324 (BIA 1961) - A fraud charge can only be -
sustained, if the fraud was practiced upon an authorized U.S. Government
official by inducing him to issue a document or grant some other benefit.
through fraud or material representation made by the alien involved.

» Matter of Bosuego, 17 I&N Dec. 125 (BIA 1980) - Where the true facts
concealed by the respondent, i.e. that she was a college graduate with a
sister residing in the United States, would not in and of themselves have
barred her admission as a nonimmigrant, and where the record contains no
additional facts, which would have influenced the consul one way or another
in determining whethér she was admissible as a mala fide nonimmigrant, the
Service failed to establish a factual foundation for a finding that any further
inquiry might well have resulted in a proper determination of inadmissibility.

o June 20, 1997, Office of Programs memorandum New Waiver Prows:ons
INA 212(i)

o April 6, 1998 - Office of Programs memorandum - Section 212(a)(6)(C)(n)
Relating to False Claims to U.S. Citizenship

o April 30, 1991, General Counsel Opinion 91-39, Penalties for

- misrepresentations by an unauthorized alien on an Employment Eligibility
Verification Form (Form I-9)

s State Department's 9 Foreign Affairs Manual (FAM) 40.63 Mlsrepresentatlon; '

Falsely Claiming Citizenship, and 40 63 Notes

(2) Section 212(a)(6)(C)(ii)(1) of the Act: Falsely Claiming Citizensnig

As mentioned in 40.6.2(c) of this AFM chapter discussing "Fraud and .
" Misrepresentation," section 212(a)(6)(C) of the Act includes two (2) separate grounds of
- inadmissibility that are based on past misrepresentations. Section 212(a)(6)(C)(i) of the

Act applies to fraud or misrepresentations in general. Section 212(a)(6)(C\(ii) of the Act .

applies to any alien who, on or after September 30, 1996, makes a false claim to be a
U.S. citizen. See section 344(c) of IIRIRA. This paragraph discusses inadmissibility that
is based on a false claim to U. S cmzenshlp

(A) General. Any allen, who, on or after September 30, 1996, fa'lsely represents, or who
. has falsely represented, him or herself to be a citizen of the United States for any
purpose or benefit under the Act, or any other federal or state law, is inadmissible,
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Note: Section 212(a)(6)(C)(ii)(1) of the Act makes an alien subject to removal as an
inadmissible alien.. Section 237(a)(3)(D)(i) of the Act is the identical provision, which

- applies to an alien who has been admitted, and makes the alien subject to removal as a
" deportable alien. Also, a related ground of inadmissibility is section 212(a)(10)(D) of the
~ Act, which declares any alien madmnssuble who votes in V|olat|on of any federal, state, or

~ local Iaw

(B) Definitions

(i) alsey For section 212( J6)YC )( i)(1) of the Act to apply, the claim to U.S. citizenship
must be “falsely’ made in that the alien knowingly misrepresents the fact that the
individual is a citizen of the United States. Thus, the alien must have known that he or
she was not a U.S. citizen. Please see part D of this AFM chapter for further

~ information about what facts an alien must prove to support a claim and defense that he
or she reasonably believed him or herself to be a U.S. citizen.

(ii) Regresentaho A representatlon can be made orally, orin wntmg, under oath or not
under oath

(iii) For Anv Purpose or Benefit Under the Act or Any Federal or State Law. An alien is .
inadmissible pursuant to. section 212(a)(6)(C)(ii) of the Act, if he or she falsely claims
U.S. citizenship in connection with obtaining any benefit under any federal or state law. -
Such a benefit includes, but is not limited to, entry into the United States, naturalization,
adjustment of status, voting, or a mlsrepresentatlon on a Form I-9, Employment .
Eligibility Verification..

(iv) U.S. Citizenship. U.S citizenship is related to, but is not the same as U.S.
nationality. Certain persons born in “an outlying possessicn” of the United States are
U.S. nationals, who owe permanent allegiance fo the United States, are entitled to live
in the United States but are not “citizens.” Any citizen of the United States is,
necessarily, a U.S. national, but not all U.S. nationals are citizens. Section 101(a)(22) -
of the Act governs the determination of who is a natiohal of the United States.

Note As of 2008, American Samoa (mcludnng Swalns Island) is the only "outlylng
possession” of the United States.

Note: An alien who falsely claims.to be a U.S. national, but not a U.S. citizen, is not
inadmissible under section 212(a)(6)(C)ii)(I) of the Act. The alien may, however, be
inadmissible under section 212(a)(6)(C)(i) of the Act.

1.

56



Section 212(a)(6) of the Act, ]llegal Entrants and Immigration Violators (AFM Update 07- 18) "
" HQDOMOPS 70/21.1
Page 26 -

(C) Applicabilit
(i) Applicable Only to False Claims Made on or after Segtember 30, 1996 The prowsmn

was implemented by section 344(a) of the lllegal Immigration and Immigrant
Responsibility Act (IIRIRA), and became effective on September 30, 1996. See section
344(c) of lIRIRA. Therefore, section 212(a)(6)(C)(ii) of the Act only applies to claims
made on or after the effective date. ' -

If an alien made a false claim to U.S. citizenship before September 30, 1996, that false
claim may make the alien inadmissible under section 212(a)(6)(C)(i) of the Act rather
than under section 212(a)(6)(C)(ii) of the Act. See section 40.6.2(c)(1) of this AFM
chapter for discussion of the elements needed to establish an alien's inadmissibility
under section 212(a)(6)(C)(i) of the Act. -

This distinction is critically important because individuals who made a false claim
to U.S. citizenship before September 30, 1996 may have the possibility to apply
for a waiver of the ground of inadmissibility under section 212(a)(6)(C)(i) of the
Act. Individuals who made false claims to U.S. citizenship on or after September
30, 1996 have no waiver available. :

(i) The Representation or False Claim Does Not Have to Be Made Before a us.
Government Official. Unlike under section 212(a)(6)(C)(i) of the Act, it is not necessary
that the false claim is or was made to a U.S. government official; it can be made to a
private individual such as an employer (for employment venflcatlon under section 274A
of the Act) or other individuals.

(iif) Claiming to Be A National of the United States Does Not Sublect An Individual to
Section 212(a)(6)(C)(ii)1) of the Act. Form I-9, Employment Eligibility Verification, used
prior to April 3, 2009, asked the individual whether he or she is a "citizen or national" of
the United States and required the individual to check the corresponding box. The fact
that an alien marked this box does not necessarily subject the individual to section

212(a)(6)(C)(ii)(1) of the Act because the alien may have claimed to be a "national” ora

“citizen." Claiming to be a national of the United States does not subject an mdlwdual to
section 212(a)(6)(C )(n)(l) of the Act.

" In Ateka v. Ashcroft, 384 F.3d 954 (8th Ci, 2004), and in Rodr/guez v. Mukasey, 519 ~ |

F.3d 773 (8th Cir. 2008)) the individuals specifically testified that they claimed to be
"citizens" when checking the particular box on Form I-9. Based on this testimony, the
court determined that the aliens were subject to section 212(a)(6)(C)(ii) of the Act.
Board of Immigration Appeals (BIA) non-precedent decisions seem to draw on this ~
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distinction. See, for example, Matter of Oduor 2005 WL 1104203 (BIA, March 15, 2005)

and Matter of Soriano-Salas, 2007 WL 2074526 (BIA, June 5, 2007).

Therefore, because there is a distinction between a national and a citizen, the
adjudicator should clearly establish during the interview, or otherwise, what the
individual meant by checking the box of "citizen or national” on Form 1-9 as used
prior to April 3, 2009. In Ateka, Oduor, and Soriano-Salas, for example, the evidence'
showed that the alien had no idea what it meant to be a non-citizen national and that the
alien intended to claim that he or she was a citizen.

United States v. Karaouni, 379 F.3d 1139 (9th Cir, 2004) supports this approach as

well: Karaouni actually involved a criminal charge based on an allegedly false claim of
citizenship, rather than' an inadmissibility charge under section 212(a)(6)(C)(ii) of the
Act. The standard of proof in a criminal case.is higher than in an administrative

Jproceeding before USCIS. Nevertheless, Karaouni is instructive in showing that

checking the “citizen or national” box on the Form -9 is not enough to prove
inadmissibility under section 212(a)(6)(C)(ii) of the Act, without some evidence
that, by doing so, the person intended to claim that he or she was a citizen.

~ As of April 3, 2009, a new Form |9 version is in use. This version has separate

boxes that clearly differentiate between “Citizen of the Umted States" and "Non-
citizen Natlonal of the United States."

-(iv) No Civil Penalty or Conviction Required for Purposes of Section 212(2)(6)(CX(ii) of

the Act. Falsely claiming to be a citizen could result in a civil penalty under section 274C
of the Act or in a criminal conviction for having violated 18 U.S.C. 911" (Falsely and
willfully representing to be a U.S. citizen). The ground of inadmissibility can be
sustained simply by proving that the alien knowingly made the false claim in order to
obtain the benefit or for the purpose of the benefit. It is not necessary to establish that
the alien is the subject of a civil penalty under section 274C of the Act nor that the alien
was convicted of a wolatlon of 18 U.S.C. 911.

(iv) Civil Penalty or Conwctlon Sufficient to Establish Inadmissibility under Section
212(a)(6)(C)(ii) of the Act. If the alien has been convicted of violating 18 U.S.C. 911or
has been found liable to a civil penalty under section 274C of the Act for having falsely
claimed to be a U.S. citizen, the conviction record or the-section 274C order is sufficient
to establish that the alien is inadmissible under section 212(a)(6)(C)(ii) of the Act.

Note that a civil penalty under section 274C of the Act may be based on fraudulent
conduct other than a false claim to U.S. citizenship. If the alien has been found liable to

18U C 911 Citizen of the United States

¥

Whoever falsely and willfully represents himself to be a cmzen of the United States shall be fined under this title or
imprisoned not more than three years, or both.
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a civil penalty under section 274C of the Act for document fraud that does not relate to a

.~ false claim of U.S. citizeriship ~ for example, on the basis of the use of a fraudulent visa
- --the 274C order is not indicative of inadmissibility under. section 212(a)(6)(C)(ii) of the

Act: In order to establish inadmissibility under section 212(a)(6)(C)(ii) of the Act, the
penalty under section 274C of the Act must specifically relate to a false claim of U.S.

- citizenship.

(vi) Ealse Claim to Citizenship prior to September 30, 1996. A false claim to citizénship

before September 30, 1996, could make the alien inadmissible under section
212(a)(6)(C)(i) of the Act relating to fraud or willful misrepresentation of a material fact in
certain cases. These individuals may have the possibility of a waiver under section
212(j) of the Act. L B S

(vii) Considerations When Determinirig False Claim to Citizehship‘ on or after September
30, 1996. In considering a case involving a false claim to U.S. citizenship, the
adjudicator should determine: '

+ whether the false claim to U.S. citizenship was made on or after September 30,
1996. If it was made before, the alien is not inadmissible under section
212(a)(6)(C)(ii) of the Act but may be inadmissible under section 212(a)(6)(C)(i) of
the Act. In this case, the applicant may aiso possibly be eligible for a waiver.

If the claim was made on or after September 30, 1996, the adjudicator should
determine; _ : \

¢ whether the false claim was made to procure any immigration benefit under the
‘Act or any other type of benefit under federal or state law. If this is the case, the
alien should be found inadmissible under section 212(a)(6)(Cii)() of the Act. There
is no waiver available, except for thie exceptions or waivers referred to in section
40.6.1(b) or 1(c) of this AFM chapter. : : |

(viii) Timely Retraction. Under the doctrine of timely retraction or recantation, an
applicant can use as a defense to section 212(a)(6)(C)(ii) of the Act that he or she

. timely retracted (recanted) the statement. The effect of a timely retraction is that the

misrepresentation is eliminated. See Matter of R-R-, 3 1&N Dec. 823 (BIA 1949); Matter
of M-, 9 I&N Dec. 118 (BIA 1960) (also cited by Matter of R-S-J-, 22 I&N Dec. 863 (BIA
1999)). L ' S '

- For the retraction to be effective, it has to be voluntary and without delay (timely). See

Matter of R-R-, 3 1&N Dec. 823 (BIA 1949); see Matter of Namio, 14 I&N Dec. 412 (BIA
1973); referring to Matter of M-, 9 1&N Dec:118 (BIA 1960) and Llanos-Senarrilos v. _
United States, 177 F.2d 164 (9th Cir. 1949)(If the witness withdraws the false testimony
of his own volition and without delay, and during the same hearing or examination under
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- oath, the false statement and its withdrawal may be found to constitute one inseparable
incident out of which an intention to deceive cannot rightly be-drawn). The alien must
.correct his or her testimony voluntarily prior to being exposed by the adjudicator or
government official. See id. Admitting to the false claim of U.S. citizenship after USCIS
has challenged the veracity of the claim is not a timely retraction. The BIA also held

. thatan alien's recantation of the faise testimony about one (1) year later, and only after

it became apparent that the disclosure of the falsity of the statements was imminent,
was neither voluntary nor timely. See Matter of Namio, 14 1&N Dec. 412 (BIA 1973), A
retraction or recantation is only timely if it is made in the same proceeding in which the
person gave false testimony. Llanos-Senarillos, 177 F2d at 165..

(D) Exceptrons and Waivers

(i) Exceptions

(A) Applicants who reaéonably believed themselves to be U.S. citizens because of their

US citizen parents. With the passage of section 201(b) of the Child Citizenship Act of
2000, PL 106-395 (Oct. 30, 2000) (CCA), Congress provided a statutory exception in.
section 212(a)(6)(C(ii)(1) of the Act for an individual who satisfies the following
requirements: : ; ' :

o Each parent of the alien (or each adoptive parent in case of an adopted
alien) is or was a U.S. citizen, whether by birth or naturalization; and
o The alien permanently resided in the United States prior to attaining the
age of sixteen (16);and
¢ The alien reasonably believed at the time of the representatlon that he or
she was a U.S. citizen. ,
Note: The CCA provision applies retroactively, as if it had been included in the original

.- lIRIRA version of section 212(a)(6)(C)(ii) of the Act, that is, September 30, 1996.

Note As a matter of policy, USCIS has determined that the applrcant s parent had to be
a3 U.S. citizen at the time of the illegal voting or false claim to U.S. citizenship in order to
meet the first requrrement of.this exception. o

- (B) Application for Adjustment of Status by Special Immigrant under Section 245(h) of
the Act. Section 212(a)(6)(C)(ii) of the Act does not apply to special immigrants
described in section 101(a)(27)(J) of the Act seeking adjustment of status under section
245(h) of the Act. | a '

- (i) No Waivers Available for Immigrants. There is no waiver available for immigrants
under section 212(a)(6)(C)(ii) of the Act, other than the ones described in section
40.6.1(b) or 1(c) of this AFM chapter. In particular, a waiver under section 212(i) of the
Act is not available because section 212(i) of the Act, by its express words, waives only
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inadmissibi:lity under section 212(a)(6)(C)i) of the Act, and not inadmissibility under
section 212(a)(6)(C)(ii) of the Act. -

(iii) Waivers for Nonimmigrants. Nonimmigranté_may seek advance permission to.enter
the United States despite inadmissibility pursuant to section 212(d)(3)(A) of the Act, as -
applicable. - | L : -

(E) Memoranda and Other Pertinent Materials - _ -

s April 6, 1998, Office of Programs memorandum — Section 212(a)(6)(C)(ii)
Relating to False Claims to U.S. Citizenship.

» May7, 2002, Field Operations memorandum - Procedures for Handling
Naturalization Applications of Aliens Who Voted Unlawfully or Falsely
Represented Themselves as U.S. Citizens by Voting or Registering To
Vote. ' ' "

| -+ Department of State's 9 Foreign Affairs Manual (FAM) 40.63
‘ Mjsrepresentation; Falsely Claiming Citizenship, and 40.63 Notes.

' (d)‘Section.212(a)(6)(D) of the Act: Stowaways

(1) General. An-alien Who is a stowaway is inadmissible under section 212(a)(6)(D) of
the Act. '

(2) Definitions

(i) Stowaways. Section 101(a)(49) of thé Act defines stowaways as "any alienwho =~
obtains transportation without the consent of the owner, charterer, master, or person in
command of any vessel or aircraft through concealment aboard such vessel or aircraft.”

A passenger who boards with a valid ticket is not to be considered a stowaway.

(3) Aoplicabilty.

(i).A Stowaway |s Not An Applicant for Admission. Pursuant to section 235(a)(2) of the
Act, a stowaway is not an applicant for admission and may not be admitted-to the
United States. A stowaway shall be ordered removed upon inspection by an immigration
officer. If during this inspection, the alien indicates that he or she intends to apply for
asylum, the inspector should refer the alien for a credible fear interview. A stowaway
may only apply for asylum if the stowaway is found to have a credible fear during this
interview. In no case may a stowaway be considered an applicant for admission or be
eligible for a hearing under section 240-of the Act (Removal proceedings).

(if) Ineligible to Adjust Status under Se'ction 245 or Section 245(i) of the Act or to
Change Status under Section 248 of the Act. As a practical matter, this ground of .
inadmissibility usually applies to aliens who are encountered at the time of an attempted
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'entry into the United States. However, this ground of inadmissibility'also appliestoan

alien who traveled to the United States as a stowaway, entered the United States, and
is attempting to adjust status to lawful permanent reSIdence or to change status while in
the Unlted States. :

Sectron 245(i) of the Act provides authority to grant adjustment to certain aliens who are

“not ellgtble for adjustment of status because they are unable to meet the requirements -

of section 245(a) of the Act or are subject to the bars of section 245(c) of the Act.
Namely, certain eligible aliens, despite having entered without inspection (under section

- 212(a)(6)(A)(i) of the Act) or despite ineligibility according to the grounds listed in -
-section 245(c) of the Act, may apply for adjustment of status under section 245(i) of the_

Act. Nothing in section 245(c) of the Act, however, applies specifically to stowaways,
and stowaways, as noted, are inadmissible under section 212(a)(6)(D) of the Act. Thus,

. a stowaway is not eligible for adjustment under section 245(i) of the Act.

(i) Ineligible For Removal Proceedings Under Section 240 of the Act. Even if the alien -
has been found to have a credible fear after the credible fear interview and is allowed to
file an application for asylum, the stowaway is mehgtble for proceedmgs under section

- 240 of the Act.

(4) Waivers And Exceptions

(i) Exceptions. In addition to the general exceptions noted in sectlon 40.6.1(b) of this
AFM chapter, a stowaway may
o be paroled into the United States pursuant to sectlon 212(d)(5) of the Act for
various purposes, including for the alien to apply for asylum;
» may seek adjustment of status under section 245(h) of the Act. -

(ii) Exception for Returning Legal Permanent Residents. The only exception to the
summary removal provision of stowaways is the provision providing relief to lawful
permanent residents returning from a brief, temporary absence. See section
101(a)(13)(C ) of the Act. : ‘ . \

(iii) Waivers. Other than the ones noted in section 40.6.1(c) of this AFM chapter, there is

© no waiver available.

(e) Section 212(a)(6)(E)(i) of the Act: Smugglers o N

| (1) General. Any alien, who at any time knowingly has encouraged, induced, assisted,

abetted, or aided any other alien to enter or to try to enter the United States in violation
of the law, is inadmissible.

(2) Definitions j
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(i) Knowingly. For section 212(a)(B)(E)(i) of the Act to apply, the alien must "knowingly"
encourage, induce, or assist an illegal alien to enter the United States. The term
“knowingly" means that the alien must be aware of facts sufficient that a reasonable
person in the same circumstances would conclude that his or her encouragement,
inducement, or assistance could result in the illegal entry of the alien into the United
States. Furthermore, the smuggler must encourage, induce, or assist with the intent that
the alien achieve the illegal entry. The mistaken belief that the alien was entitled to enter
legally can be a defense to inadmissibility for suspected smugglers.

Example: In Tapucu v. Gonzales, 399 F.3d 736 (6th Cir. 2005), the alien drove his
friends from Canada to the United States. He knew that one (1) of them was not a
U.S. citizen or national, and that this friend had been living in the United States
illegally. However, at the time of the trip, the alien believed that the friend's pending
adjustment of status application made it lawful for the friend to return to the United

States. The court held that he did not knowingly assist the friend to reenter illegally, *

Example: In Altamirano v. Gonzales, 427 F.3d 586 (9th Cir. 2005), the applicant Was

a guest rider in a car. During the ride, she knew that someone was hiding in the
. trunk, The court found that, even though the individual had knowledge of the
presence of the illegal alien, she was not inadmissible under section 212(a)(6)(E) of
the Act because she herself did not perform any affirmative act to aid or abet the
alien smuggling.

(if) Encourage, Induce, Assist, Abet, or Aid. Any affirmative action that leads an
applicant to enter the United States lllegally can be classﬁ“ ed as “encourage, induce,
assist, abet, or aid."

Examg‘ les: (1) Offering a job to an alien under circumstances that make clear that

the alien will have to enter illegally to accept the job offer; (2) physically transporting '

or bringing the alien across the border; or (3) making a false written or oral
statement on behalf of another alien at the time of entry; (4) filing an immigrant or
nonimmigrant visa petition for an alien, knowing that the alien does not have the
necessary qualifying relationship to the individual (for a family-based petition) or (for
an employment-based petition) that the petition does not rest on a bona fide job
offer, investment plan, or other set of circumstances that qualifi es the alien for the
immigrant or nonlmmlgrant classification that is sought

With reqard to a visa application. As hoted in the discussion of section 212(a)(6 )(C)()
the Act, an alien who gave a materially false statement in support of another-alien’s
application for an immigration benefit would not incur inadmissibility under section
212(a)(6)(C) of the Act. A materially false statement in support of another alien’s
application could, however, make the alien inadmissible under section 212(a)(6)YE) of
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the Act for havmg knowmgly ‘assisted, abetted, or aided” the other alien's unlawful
entry. '

(iii) An Alien. The person whom the alleged smuggler “encouraged, induced, assisted,
abetted or aided" must have been an alien at the time of the smuggling. That is, the
person must not have beena cmzen or a non-citizen U.S. national.

(iv) Enter orTryto Enter . .. in Violation of Law. An alien may be inadmissible under
section 212(a)(6)(E) of the Act as a result of “encourag[ing], inducfing], assistfing],
abet[ing] or aid(ing]" another alien’s entry into the United States without inspection at a
port-of-entry or by “encouragfing], induc[ing], assist[ing], abet[ing] or aid[ing]" the other
alien in obtaining admlssmn or parole at a port-of-entry by fraud. '

\

(3) Applicability

(i) Inadmissible Even for Smuggling Close Family Members. Under the pre-1990 version
of 212(a)(6)(E)i) of the Act, an alien was not inadmissible, if he or she smuggled close

- family members based on a motive of close affection and not for financial gain. This
version was eliminated with the passing of the Immigration Act of 1990 (IMMACT 90).
Under current section 212(a)(6)(E) of the Act, an alien will be inadmissible even if an
alien assists or causes close family members to enter the United States illegally and
regardiess of his or her motivation. However, to alleviate some of the harshness of the
provision, a waiver i$ available under section 212(d)(11) of the Act. See (e)(4) of this
AFM chapter, below. ‘ '

(ii) Motives of thevSrnuqqler Are Irrelevant. Under section 212(a)(6)(E)(i) of the- Act itis
irrelevant what motives caused the smuggler to induce, encourage, assist, abet, or aid
the alien.

(iii) “Gain” Is No Longer Required. Under former section 212(a)(31) of the Act, alien
smuggling made an alien inadmissible only if the smuggling was done “for gain.” See
section 212(a)(31) of the Act (1988) or Title 8, United States Code (U.S.C.), 1182(a)(31)
(1988). “Gain" is no Ionger an element under current section 212(a)(6)(E) of the Act.

(4) Walvers and EXCGDtIOﬂS

(i) Statutory Exception In Sectlon 212(a)(6) u) of the Act for Family Reunification
(Family Unity). In addition to the waivers mentloned in section 1(c) or section 2(e)(4)ii)
of this AFM chapter, section 212(a)(6)(E)(ii) of the Act states that an alien who has
engaged in alien smuggling is not inadmissible under section 212(a)(6)(E) of the Act, if
the alien is a “Family Unity" immigrant under section 301(b)( ) of IMMACT 90, and the
alien: . '

- was physically present m the Umted States on May 5 1988 and
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- seeks admission as an immediate relative or as a second family-based
preference |mm|grant (rncludrng under sections 112 or 301(a) of IMMACT
90); and
- has encouraged, rnduced assisted; abetted, or arded only the -
alien's spouse, parent, son, or daughter (and no other individual) to
enter the United States in violation of the law; and
- the smuggling occurred before May 5, 1988

(ii) Warvers In addition to the waivers described above in-section 40. 6 1(c) of this AFM
chapter, section 212(a)(6 XE)ii) of the Act allows individuals applying for a visa to apply
also for a waiver of thls ground of inadmissibility pursuant to section 212(d)(11) of the |
Act. .

To be elrgrble for thrs waiver, the alren must establrsh that

« Heorsheisa Iawful permanent resident who temporarily proceeded
abroad voluntarily, who is not under an order of removal, and who is
otherwise admrssrble asa retummg resrdent pursuant to section 211 of the
Act; or

»  He or she is seeking admission (or adjustment of status) as an
|mmed|ate relative, or as a first, second, or third famrly-based preference
immigrant; and :

* He orshe encouraged induced, assisted, abetted or aided the unlawful
entry only of an individual who at the time of such action was the alien's
spouse, parent, son, or daughter, and the alien has not encouraged, -
induced, assisted, abetted, or aided the unlawful entry of any other
individual. : :

The application is filed on Form | 601 Application for Waiver of Grounds of -
Inadmissibility, This waiver may be granted in the discretion of the Secretary of
Homeland Secunty to assure family unlty, or when it is otherwisg in the pubhc interest.

4. References

| . U S Department of State's 9 Forergn Affairs Manual (FAM) 40.65
Smugglers" and 40.65 Notes

(f) Section 21 2(a)(6)(F)(rLf the Act' Subject of Civil Penalty

(1) General An alien'who is the subject of a frnal order i |mposrng a civil penalty for
~ violation of section 274C of the Act, is madmrssrble under section 212(a )(6)( )i} of the
Act ‘ t _ o
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(2} Deﬁnitioﬁs

(i) Einal Order. What constitutes a “final order” under section 224C of the Act depends
on how a violation of section 274C of the Act was adjudicated.

When the Department of Homeland Security (DHS) issues a notice of intent to fine
under section 274C of the Act, the person has sixty (60) days to request a hearing
before an administrative law judge. If the person does not request a hearing, the DHS
decision to impose a civil penalty under section 274C is the final order. See 8 CFR

- 270.2(g) and (h).

~ Ifthe person does make a timely request for a hearing before an administrative law
 ‘judge, the administrative law judge’s order imposing a fine is the final order unless the
. Chief Administrative Hearing Officer of the Executive Office for Immigration Review
- modifies or vacates the order, or unless the case is referred to or accepted for review by
the Attorney General. See section 274C(d)(4) of the Act, 8 CFR 270.2(f) and 28 CFR -
68. :

(if) Section 274C of the Act. Section 274C of the Act makes it unlawful for a person or
entity to knowingly: (1) forge, counterfeit, alter, or falsely make any document; (2) use,
attempt to use, possess, obtain, accept, or receive any forged, counterfeit, altered, or
falsely made document; (3) use, or attempt to use any document lawfully issued to a
person other than the possessor (including a deceased individual);, for the purpose of or
~ in order to satisfy any requirements of the Act. See section 274C(a)(1) through (3) of the
‘Act. Itis also unlawful to knowingly accept or receive any document lawfully issued to a
person other than the possessor (including a deceased individual) for the purpose of
.complying with section 274A(b) of the Act or obtaining a benefit under the Act. See’
section 274C(a)(4) of the Act. =

Section 274C(a)(5) of the Act prohibits the preparation, filing, or assistance to another in
preparing or filing any application for benefits under the Act, or any document required
under the Act, or any document submitted in connection with such application or
document, with knowledge or in reckless disregard of the fact that such application or
document was falsely made or, in whole or in part, does not related to the person on
whose behalf it was or is being submitted.

Finally, section 274C(a)(6) of the Act makes it unlawful for a person or an entity to

-knowingly present before boarding a common carrier for purposes of coming to the
United States a document, which relates to the alien's eligibility to enter the United -
States, and to fail to present such document to an immigration officer upon arrival at the
United States port of entry. '
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(3) Applicability |
(i) Effective Date. Section 212(a )(6)(F) of the Act became effectlve on June 1, 1991; an
alien subject to a final order imposing civil penalties under section 274C of the Act on or

after that date is ineligible for adjustment and was subject to exclusion (pre-1996) or
removal proceedings (post-1996). '

(if) Effect of Administrative Appeal or Judicial Review. If DHS issues a final order
because the person did not request a hearing, the DHS order is final and is not subject
to any administrative or judicial review. See section 274C(d)(2)(B) of the Act.

If the person does request a hearing, the administrative law judge’é decision is the final
decision uniess the case is before the Chief Administrative Hearing Officer or the
Attomey General for review. See section 274C(d)(4) of the Act. :

If the person fi les a timely petition for review of a final order with the appropriate court of
appeals, the order is not deemed final while the petition for review remains pendlng
See section 274C(d)(5) of the Act.

(iii)) Other Inadmissibility Grounds May Be Applicable. Check whether other grounds of
inadmissibility under section 212 of the Act exist. It is possible that an alien who is
subject to a civil penalty under section 274C of the Act, may be subject to other grounds
of inadmissibility, such as section 212(a)(6)(C) [Mlsrepresentatlon] or
212(a)(6)(E)[Smugglers] of the Act. If the alien was also convicted in a criminal
proceeding, the conviction could make the alien inadmissible under section 212(a)(2) of

~the Act.

(iity Effect of a Waiver under Section 212(i) of the Act. The Board of Immigration
Appeals (BIA) tield that if an alien is in removal proceedings, a waiver under section
212(i) of the Act may not be used to waive section 212(a)(6)(F) for document fraud in
violation of section 274C of the Act. See Matter of Lazarte-Valverde, 21 1&N Dec. 214
(BIA 1996).

In Matter of Lazarte-Valverde, the BIA rejected the position stated in General Counsel
Opinion 93-33, issued by the General Counsel of the former INS in 1993. USCIS
adjudicators are bound by the BIA's decision, and must not follow the General Counsel
Opinion 93-33. See 8 CFR 1003.1(g) (Board precedents bind USCIS officers).

(4) Exceptions and Waivers

(i) Nonimmigrants. After a final order is entered pursuant to section 274C of the Act, a
nonimmigrant seeking entry may be eligible to apply for advance permission to enter the

| | United States as a nonimmigrant despite the inadmissibility, pursuant to section

.
7o
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212(d)(3) of the Act. The applicétion is filéd on Form l-192,‘ Application for Advance
Permission to Enter as a Nonimmigrant. .

(if) Waiver for Immigrants and Adjustment of Status Applicants under Section 212(d (12)

of the Act. The Secretary of Homeland Security may, in his or her discretion and for
humanitarian purposes or to assure family unity, waive the application of section
212(a)(6)(F)(i) of the Act in the case of an alien, who:

(A) (i) Is already lawfully admitted for permanent residence, and who temporarily
proceeded abroad voluntarily and not under an order of deportation or
- removal, and who is otherwise admissible to the United States as a
returning resident under section 211(b) of the Act; or
(ii) Is seeking admission or adjustment of status as an immediate relative or
as a family-based preference immigrant; and . o
(B) Has not been the subject of any prior civil money penalty under section
274C of the Act: and
(C) Committed the offense that resulted in the civil money penalty solely to

assist, aid, or support the alien's spouse or child (and not another individual).

The relationship to the supported individual had td exist at the time of the fraud, not only

at the time of the waiver application. The waiver application must be filed on Form I-
601, Application for Waiver of Grounds of Inadmissibility. Also, there is no judicial
review of a decision denying this waiver,

Note: The legislative history of a prior version of the bill that became |IRIRA suggests
that this waiver is also available to employment-based immigrants. See H. Conf. Rep.
104-828 at 227 (1996). This report, however, directly contradicts the actual terms of the
statute on this point. The report cannot be relied on to grant a waiver to someone who is
not eligible for it under the terms of the statute. Thus, an alien who is not already an
LPR may seek the waiver under section 212(d)(12) of the Act only if the alien is seeking
to immigrate as an immediate relative or as a family-based immigrant.

(iii) No Other Waivers or Exceptions Available. Other than stated in this section or -
section 40.6.1(b) or 1(c) of this AFM chapter, there is no other waiver or exception
available to an alien who is inadmissible under section 212(a)(6)(F) of the Act.

Also, as noted, the conduct that made the person subject to the civil penalty under

section 212(a)(6)(F) of the Act may also make the alien inadmissible under other

provisions of the Act. Just as a waiver under section 212(i) of the Act does not waive

section 212(a)(6)(F) of the Act, see Matter of Lazarte-Valverde, supra, a waiver under

. section 212(d)(12) of the Act would not relieve the alien of inadmissibility under some
other ground. The alien would have to apply for each separate waiver for each relevant
ground of inadmissibility. .

i
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4. References and Other Materials
‘ ¢ U.S Department of State's 9 Foreign Affairs Manual (FAM) 40.66
"Subject of Civil Penalty” and 40.66 Notes
o Matter of Lazarte-Valverde, 21 1&N Dec. 214 (BIA 1996)

(9) Section 212(a)(6)(G) of the Act: Student Visa Abusers o

(1) General. An alien who obtains the status of nonimmigrant under section

- 101(a)(15)(F)(i) of the Act as a student, and who violates a term or condition of such
status under section 214(1) of the Act [now section 214(m) of the Act] is inadmissible
until the alien has been outside the United States for a continuous penod of five (5)
years after the date of the violation. :

Section 212(a)(6)(G) of the Act refers to the violation of conditions of admission as ‘
imposed under section 214(1) of the Act. Section 212(a)(6)(G) of the Act, and the related
section 214()) of the Act, were enacted by section 625 of IIRIRA, PL 104-208. Section
671(a)(3)(A) of the same law, however, had redesignated section 214(k) of the Act, as
added by PL 103-416, to be section 214(l) of the Act. There was already a section
214(k) of the Act when PL 103-416 was enacted; its enactment resulted in two (2)
sections 214(k) of the Act. Once PL 104-208 was enacted, there were now two (2)
sections 214(1) of the Act. The version of section 214(]) of the Act referred to in section
212(a)(6)(G) of the Act was subsequently redesignated as section 214(m) of the Act by
section 107(e)(2) of the Victims of Trafficking and Violence Protection Act of 2000, PL
106-386 (October 28, 2000). Section 214(m) of the Act, therefore, is the provision
that relates to section 212(a)(6)(G) of the Act.

Section 214(m)(1) of the Act specifies that an alien may not be accorded F-1 student
nonimmigrant status to study at a public elementary school or in a publicly funded adult
education program. Study at a public secondary school is allowed as long as the
aggregate period of study does not exceed twelve (12) months and the alien has
reimbursed the local educational agency for the full, unsubS|d|zed per capita cost of his
or her education at the school,

-Section 214(m)(2) of the Act reads:
An alien, who obtains the status of nonimmigrant under clause (i )or (iiiy of
-section 101(a)(15)(F) in order to pursué a course of study at a private elementary
or secondary schoof or in a fanguage training program that is not publicly funded
shall be considered to have violated such a status, and the alien's visa under |
section 101(a)(15)(F) of the Act shall be void, if
1) the alien terminates or abandons such course of study atsuch a
school; AND
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2) undertakes a course of study at a public elementary school, in a
publicly funded adult education program, in a publicly funded adult
education language training program, or at a public secondary school
(unless the requurements of section 214(m)( )( ) of the Act are met)

Therefore, in order to_ be deemed a student visa abuser under section 212(a)(6)(G) of
~ the Act for being in violation of section 214(m)(2) of the Act, both conditions (1and 2)
~ must be fulfilled. The alien cannot be held to be a student visa abuser for being in
violation of section 214(m)(2) of the Act, if only one condition is met. Please see below,
- section (g)(3) of this update. However, because of the wording of section 212(a)(6)(G)
of the Act [which refers to 214(m) of the Act in its entirety), the individual may be
deemed to be a student visa abuser for bemg in violation of section 214(m)( ) of the
Act. \

2) Definitions - . S
The terms used in section 214(m) of the Act are defined as follows:

Abandon: To desert, surrender, forsake, or cede. To relinquish or give up with intent of
never again resuming one's right or interest. To give up or to cease to use. To give up
absolutely; to forsake entirely; to renounce utterly; to relinquish all connection with or
concem in; to desert. It includes:the intention, and also the extemal act by which it is
carried into effect. See Lee v. Mukasey; 527 F.3d 1103 (10th Cir. 2008); refemng fo
Black's Law chtnonary (6th ed., 1990).

" Public Elementary School: Kindergarten through eighth (8th) grades.

' Pubhc Secondary School Nlnth (ch) through twelfth (12th) grades (also known as "h|gh
school"). :

- Publicly-Funded Adult Educatlon Programs: Publicly funded adult education programs
means education, training, English-as-Second-Language (ELS) or other intensive
English programs operated by, through, or for a local public school district, system,
agency, or authority, regardless of whether such program charges fees or tuition. .

Termmate To put to an end; to bring to an end to end orto conclude See Black's Law
Dictionary (8th ed. 2004).

(2) Aggllcablllty

(i) Only Applicable to Indnvnduals Seekmg F-1 Nonimmigrant Student Status after
November 30, 1996. Section 212(a)(6)(G) of the Act only applies to aliens seeking F-1
status after November 30 1996 or aliens, whose status was extended on or after that
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date. It does not apply to aliens attending public schools or programs while in other
nonimmigrant status (e.g. F 2,E, H-4,J,0r B-2) orto mdnwduals out-of status or with
no status at all

-~ (if) Conduct That Violates Section 214(m) of the Act. An alien adrnitt'ed"‘as anf-1
nonimmigrant student on or after November 30, 1996, violates section 214(m) of the
Act, and is inadmissible under section 212(a)(6)(G) of the Act, if the alien:-

| attends a public elementary school for any length of time; or
B attends a public secondary school for more than twelve (12) months, in the

. aggregate (even if the student pays the full unsubsidized per capita cost); or
B attends a public secondary school without paying the full unsubsidized per
capita cost (even if the alien attends for less than twelve (12) months, in the
aggregate); or ,
attends a publicly funded adult education program for any length of time; or
abandons or terminates enroliment in an approved school and attends a
public elementary school, a publicly funded adult education program, or a
publicly funded adult education language training program, or a public
secondary school, in violation of the requurements of section 214( )(1) of the
Act.

Note: See AFM‘40".‘6.2(g)(2)(i'v) concerning the impact of the closure of a school.

~ These prohibitions do not apply to po}st secondéry schools such as public community or
junior colleges, which recelve public funds but charge full non-resident tumon to forelgn
students.

(iif) Burden of Proof. The alien bears the responsibility of documenting that a school is
not considered to be a public school. The school is responsible for determining what
amount constitutes the “unsubsidized per capita cost of education,” and the school's
estimate of its per student expenditure of public revenues (federal, state, and local).
The later f" igure is not necessarily the school's nonresident tuition rate.

" (iv) Effect of Closure of a School

In Lee v. Mukasey, 527 F.3d 1103, 1107 (10th Cir, 2008) the U.S. Court of Appeals for
the Tenth Circuit held that an alien who quit attending his or her approved school, and
enrolled in a different school in violation of section 214(m) of the Act was not.
inadmissible under section 212(a)(6)(G) of the Act. The basis for the Court's conclusion
is that the reason the alien had left the approved school was that it had closed. o

USCIS has decided to follow the Lee decision nationwide. An alien will nb,t be found
inadmissible under section 212(a)(6)(G) of the Act and under section 214(m) of the Act,
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solely because he or she is no longer at.the school for reasons that can be attributed to
- the school only (such as a school's permanent closing).

However, although ceasing to attend the approved school because it has closed will not
make the alien inadmissible under section 212(a)(6)(G) of the Act, this fact does not
mean that the alien is still in a lawful nonimmigrant status. This nonimmigrant status will
have ended, and the alien will be subject to removal under section 237(a)(1) of the Act,
unless the afien transfers to another approved school. The student and the new school
will still have to comply with the requirements imposed by sections 101(a a)(15)(F) and
214(m)(1) of the Act, as well as 8 CFR 214.2(f), in order for the alien to maintain valid
nonimmigrant status. See Mafter of Yazdani, 17 1&N Dec. 626 (BIA 1981)(An alien who,
without first securing the Service's permission, transfers to a school other than that
which she was authorized, is in breach of the condition of the student's status). The
alien student may be subject to section 245(c)(2) of the Act or any other provisions
imposing adverse consequences on aliens who are unlawfully present in the United
States. :

In relation to the grant of reinstatement or a student's transfer request under 8 CFR
214.2(f)(8) and 8 CFR 214.2(f)(16), the adjudicator should consider every relevant
circumstance. If the adjudicator encounters difficulties, the adjudicator should contact
his or her superwsor or local counsel

An alien whose enroliment at an approved school ends because the school has cIosed
will also be in an unlawful status for purposes of sections 245(c)(2), (7) and (8) of the
Act. Thus, even if the alien is not inadmissible under section 212(a)(8)(G) of the Act,
the alien may be precluded from adjustment of status. The decision to remain in the
United States cannot be excused as a violation “through no fault of one’s own” because,
although the alien may not have had control over the closure of the school, the alien
would also have the option of complying with the law, either by transferring to a school
that the alien is permitted to attend under section 214(m)of the Act, or by leaving the .
United States. : ' -

Leaving the United States and returning does not cure one’s adjustment ineligibility
under section 245(c)(2) of the Act. See 8 CFR 245 1d)(3).

(v) Individuals to Whom Section 212(a)(6)(G) of the Act Does Not Apply. Section -
212(a)(6)(G) of the Act does not apply to the following individuals;

o Aliens who remained outside the United States for a cdntmuous period of five i
(5) years after having violated the terms and conditions of section 214(m) of
the Act;

¢ Aliens studying in pubic. schools, who are an 1 J-2, E, F-2, L- 2 orH4
nonimmigrant status;
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s Aliens, who are studying at public schools illegally, such as B-2
nonimmigrants or aliens who are unlawfully in the United States;
* Aliens who violate the terms and conditions of their F-1 nonimmigrant student
status in other ways, such as non-attendance at their approved school,
working without authorization, or not maintaining a full-course of study.

(3) Exceptions and Available Waivers. Other than the general exceptions and waivers to
inadmissibility noted in sections 40.6.1(b) and 1(c) of this chapter, there are no
exceptions or waivers to inadmissibility.for aliens who are student visa abusers.

(4) References

o 74 No. 5 Interpreter Releases 227 (February 3, 1997), INS provides Interim

- Guidance on New Public School Provisions for F-1 Students (complete
reproduction of INS HQ Cable text sent to all Field offices on January 27, 1997
(File' HQ 50/5:12/96ACT.011)] (Note: The text of this cable is not available on
USCIS' website. ) : '

+ U.S. Department of State's 9 Foreiqn Affairs Manual (FAM) 40.67 "Student Visa

Abusers" and 40.67 Notes

TAD 0718 , ‘ S A This memorandum creates
. . ' a new chapter 40.6 of the
[Date of Sugnqture] g Adjudicator's Field Manual -
‘ | (AFM).
5.Use .

 This memorandum is intended solcly for the training and guidance of USCIS personnel in
performing their duties relative to the adjudic-(ion of applications. It is not intended to, does not,
and may not be relied upon to create any right or benefit, whether substantive or procedural in
nature, enforceable by law or by any individual or other party during any benefits adjudication,
in removal proceedings, in litigé;tion with-the United States, or in any other form or manner.

6. Contact Informaﬁobnn ‘

- Operational questions regarding this memorandum may be directed to Roselyn Brown-
Frei, Office of Policy and Strategy. Inquiries should be vetted through appropriate supervisory
channels. . . o . ‘

Distribution List: ~ Regional Directors
' ~ District Directors

£

73



f I‘ : ‘ U.S. Department of Homeland Security
‘ o 20 Massachusetts Ave,, NW
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. o - A@y: US. Citizenship
! | A . and Immigration
o o Services

| Interofﬁce Memorandum
To: ,Fleld Leadershlp

From: Donald Neufeld /s/
Acting Associate Director , ,
Domestic Operations Directorate L ‘ . : T

From: Lori Scialabba /s/
Associate Director o '
Refugee, Asylum and International Operations Directorate

From: Pearl Chang /s/
Acting Chief
Office of Policy and Strategy -

Date: May 6,2009

'Re:  Consolidation of Guidance Concerning Unlawful Presence for Purposes of Sections -
212(2)(9)(BXi) and 212(a)(IXC)(i)T) of the Act

Revision to and Re-designation of Adjudzcator s Field Manual (AFM) Chapter 30. l(d)
Chapter 40.9 (A4FM Update AD 08-03)

1. Pumose

Chapter 30. l(d) of the Adjudicator’s Field Manual consolidates USCIS guidance to adjudicators -
for determining when an alien accrues unlawful presence, for purposes of inadmissibility under
section 212(a)(9)(B) or'(C) of the Immigration and Nationality Act. This memorandum re-
designates Chapter 30.1(d) of the AFM as chapter 40.9 of the AFM. This memorandum also
revises newly re- desxgnated Chapter 40.9 to clarify the available guidance, and to incorporate

into Chapter 40.9 prior guidance that was issued after adoption of foxmer Chapter 30.1(d) but not.
incorporated into former Chapter 30.1(d).

USCIS intends AFM Chapter 40.9 to provide comprehensive guldance to adjudicators
concerning the accrual of unlawful presence and the resultmg inadmissibility. Since Chapter

40.9 provides comprehensive guidance, the followmg prior memoranda are rescmded in thelr
entlrety '

WWW,uscis.gov
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. Date Subj.ect o t o
September 19, 1997 Section 212(a)(9)(B) Relating to Unlawful Presence v .
M:arch 3,2000  Period of stay authorized by the Attomey General after 120-day -

tolling period for purposes of section 212(a)(9)(B) of the
Immlgratlon and Nationality Act (the Act) (AD 00-07)

June 12,‘2002 _ Unlawful Presence
V’Aprill 2, 2003 Guidance on Interpretation of “Period of Stay Authorized by the .
P Attomey General” in Determining “Unlawful Presence” under-

Section 212(a)(9)(B)(ii) of the Immigration and Nationality Act (Act)

Also, the followmg memoranda are rescinded, insofar as they dealt with madm1ss1btl1ty under
‘ sect1on 212(a)(9)ﬂ3) or (C) of the Act. - :

Date | Subject

March 31,1997 Implementation of section 212(a)(6)(A) and 212(9) grounds of
S Inadmissibility .

" Junel7, 1997 ' Additional Guidance for [mhlementing Sections 212(a)(6) and
, - 212(a)(9) of the Immigration and Nationality Act (Act)

Alst) rescinded is any other USCIS memorandum (or legacy INS memorandum) that addresses '

inadmissibility under section 212(a)(9)(B) or (C) of the Act, to the extent that any other such
; memorandum is inconsistent with AFM Chapter 40.9.

2. Background

The three- and ten-year bars to admissibility of section 212(a)(9)(B)(i) of the Act and the
permanent bar to admissibility of section 212(a)(9)(C)(i)(1) of the Act were added by the Illegal
* Immigration Reform and Immigrant Responsibility Act of 1996 (Div. C of PL 104-208
.(September 30, 1996)) (IIRIRA). The amendments enactmg sections 212(a)(9)(B) and (C)
became effective on April 1, 1997, B

Section 212(a)(9)(B)i)(1) of the Act renders inadmissible those aliens who were unlawfully

present for more than 180 days but less than one (1) year, who voluntarily departed the United

States prior to the initiation of removal proceedings and who seek admission within three (3) -

years of the date of such departure or removal from the United States. Section 212(a) (@)(9)B)()(IT)

of the Act renders inadmissible those aliens unlawfully present for one (1) year or more, and who
 seek admission within ten (10) years of the date of the alien’s departure or removal from the

. United States. Finally, section 212(a)(9)(C)(i)([) of the Act renders inadmissible any alien who
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 has been unlawfully present in the United States for an aggregate period of more than one (M)
. year, and who enters or attempts to reenter the United States without being admitted.

Section 212(a)(9)(B)(ii) of the Act specifies that "unlawful presence" can accrue during any
period in which an alien, other than a Legal Permanent Resident, is present in the United States
without having been admitted or paroled, or after the expiration of the period of stay authorized
by the Secretary of Homeland Security. As.discussed in AFM Chapter 40.9.2, there are other
situations in which an alien who is actually in an unlawful 1mmxgratnon status is, nevertheless, -
protected from the accrual of unlawful presence.

Over the last ten (10) years, the determination of what constitutes “unlawful presence” has been

 the subject of various interpretations, in part because of legislation amending the rights of aliens

seeking immigration benefits. Legacy Immigration and Naturalization Service (INS) and the

United States Citizenship and Immigration Services (USCIS) have issued several memorandaon -

this issue; however, sometimes, the AFM was not updated. Therefore, this revised and re-
designated section 40.9.2 in the AFM consolidates the information contamcd in these memoranda
and updates the AFM, :

In general, the oonscqucnces of accruing unlawful presence depend on the immigration status of

 an individual, the particular type of benéfit or relief sought, and whether the denial of the benefit -

is subject to administrative and judicial review. The details are set forth in the field guidance
below.

3. Field Guidance and AFM Update

The adjudicator is directed to comply with the guldance provided in the AFM as amended by this
memorandum. Additionally, overseas adjudication officers can also find guidance on this issue,
tailored to the overseas context, in the International Operations “Procedures for Adjudication of
Form [-601 for Overseas Adjudlcatlon Ofﬁcers” dated July 30, 2008. or subsequent revisions.

‘The AFM is updated as follows
1. Chapter 30.1(d) of the AFM entitled “Unlawful Presence Under Section
_ 212(a)(9) of the Act” is re-designated as Chapter 40.9 and '
2. Chapter 40.9 and is amended as fOIIOWS'

40.9 Aliens Previously Removed and Unlawfully Present (Section 212(a)(9) of the

Act)

Section 212(a)(9) of the Act renders certain aliens inadmissible based on prior wolatlons '

of U.S. immigration law. Section 212(a)(9) of the Act has three major subsections.

Under Section 212(a)(9)(A) of the Act, an.alien, who was deported, excluded or
removed under any provision of law, is inadmissible if the alien seeks admission to the
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United States during the period speerf ed in section 212(a)( )(A) of the Act, unless the -
 alien obtains consent to reapply for admlssron (during this penod . ,

Under sectron 212(a)(9)(B) of the Act, an alien is inadmissible if the alien has accrued a
specified period of unlawful presence, leaves the United States after accruing the
unlawful presence, and then seeks admission during the period specified in section
212(a)(9)(B)(i) (either 3 years or 10 years after the departure, depending on the duratron
of the accrued unlawful presence)

Under Section 212(a)(9)(C)(i) of'the Act, analienis inadmissiblle}if the alien enters or

attempts to enter the United States without admission after having been removed or
after having accrued more than one year (in the aggregate) of unlawful presence.

AFM Chapter 40.9.2 provides an overview of USCIS' palicy concerning the accrual of

unlawful presence and the resulting inadmissibility under section 212( )9)(B) or section
212(a)(9)( )iX1) of the Act. |

40 9.1 Inadmissibility Based on Prior Removal (Sectron 212(a)(9)(A) of the Act) or
Based on Unlawful Return after Prior Removal (Section 212(a)(9)(C)(|)(II) of the
Act)) [Reserved]

40.9.2 Inadmrssubrlrty Based on Pnor Unlawful Presence (Sectlons 212(a)(9)(B)
and (C)(i)(1) of the Act)

' Table of Contents ,

(a) General Overview =~ '
(1) Outline of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(|)(I) of the Act
(2) Distinction Between “Unlawful Status” and “Unlawful Presence”
(3) Definition of Unlawful Presence and Explanatron of Related Terms
(A) Unlawful Presence :
(B) Period of Stay Authorized (Authorized Stay)
(C) Admission
(D) Parole ' o
(4) General Considerations when Counting Unlawful Presence Time under

Sections 212(a)(9)(B) and 212(a)(9)(C)(i)() of the Act

(A) Unlawful Presence for Purposes of the 3-Year and 10- Year Bars Is Not ~

Counted in the Aggregate

(B) Unlawful Presence for Purposes of the Permanent Barls Counted in the
- Aggregate

(C) Specific Requirements for Inadmrssrbrlrty under Sectron 212(a)(9)(B)(r)( ) of

the Act (The 3- Year Bar)
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(D) Specuflc Requirements for Inadmlssmllrty under Sectlon 212(a)(9)(B)(iX1) of. s

the Act (The 10-Year Bar)

(E) Specific Requirements for Inadmissibility under Section 212( NOXCXiX!) of
the Act (The Permanent Bar) .

(i) General Requirements

(ii) Special Note on the Effects of an Alien's Entry on Parole After Havmg.

Accrued More Than One (1) Year of Unlawful Presence
(5) Triggering the Bar by Departing the United States

(6) Triggering the 3-Year and the 10-Year Bar but not the Permanent Bar When

‘Departing with Advance Parole or with a Refugee Travel Document '
(A) Travel on Advance Parole Issued to Appllcants for Adjustment of Status on
Form 1-512, Authorization for Parole of An Alien Into The United States pursuant

. to 8 CFR 212.5(f) and 8 CFR 245.2(a)(4) |

(B) Special Note on the Effect of an Alien's Entry on Parole after Havmg Accrued
More Than One (1) Year of Unlawful Presence
(C) Travel on a Valid Refugee Travel Document Issued pursuant to Sectlon
208(c)(1)(C) of the Act and 8 CFR 223.2

(7) Multiple Grounds of Inadmissibility and the Relationship Between Sectlons .

212(a)(9)(B)(i)1), (B)(i)(11), and (C)i)(1) of the Act.
(8) Benefits That May Be Available Desplte Inadmissibility under Section
212(a)(9)(B)(iX1), (B)(i)(), or (C)i)I) of the Act
(9) Effective Date of Sections 212(a)(9)(B) and (C)(l)(l) of the Act
(A) Effective. Date ‘
(B) The Child Status Protection Act and Its Influence on Unlawful Presence

(b) Determining When an Alien Accrues Unlawful Presence

(1) Aliens Present in Lawful Status or as Parolees
(A) Lawful Permanent Residents (LPRs)
(B) Lawful Temporary Residents (Sect|on 245A(b) of the Act and 8 CFR 245a)

(C) Conditional Permanent Residents under Sections 216 and 21_ 6A of the
Act :

~ (D) Aliens Granted Cancellation of Removal or Suspensuon of Deportation

(E) Lawful Nonimmigrants

(i) Nonimmigrants Admitted until a Specific Date (Date Certain)
 (ii) Nonimmigrants Admitted for Duration of Status (D/S)

(iii) Non-controlled Nonimmigrants (e. g. Canadian B-1/B-2)

(F) Other Types of Lawful Status

~ (i) Aliens in Refugee Status

(il) Aliens Granted Asylum

(iii) Aliens Granted Temporary Protected Status (TPS) pursuant to Section
b 244 of the Act .
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(G) Aliens Present as Parolees ' ‘
(2) Aliens Present in Unlawful Status Who Do Not Accrue Unlawful Presence by
‘Statute for Purposes of Section 212(a)(9)(B) of the Act (Statutory Exceptions) .
' - (A) Minors Who Are under 18 Years of Age
(B) Aliens with Pending Asylum Applications (IncIudrng Children Aging Qut and
Dependents of Asylum Applicants)
(C) Aliens Physically Present in the United States with pending Forms |-730
(D) Beneficiary of Family Unity Protection (FUP) Granted pursuant to Section 301
of the Immrgratron Act of 1990; 8 CFR 236.15
(E) Certain Battered Spouses, Parents, and Children
(F) Victims of Severe Form of Trafficking in Persons
(G) Nonimmigrants with Pending Requests for Extension of Status (EOS)or
Change of Status (COS] (“Tolling")
(3) Aliens Present in Unlawful Status Who Do Not Accrue Unlawful Presence By
Virtue of USCIS Policy for Purposes of Sections 212(a)(9)(B) and (C)(r)(l) of the .
Act
(A) Aliens with Properly Filed Pending Applications for Adjustment of Status or
Registry (Sections 209, 245, 245(i), and 249 of the Act, Sections 202 of Public '
Law 99-603 Cuban Haitian Adjustment, Section 202(b) of the Nicaraguan
Adjustment and Central American Relief Act (NACARA), section 902 of the
Haitian Refugee Immigration Faimess Act of 1998 (HRIFA))- '
(B) Nonimmigrants with Pending Requests for Extension of Status (EOS) or
- Change of Status (COS)(“Tolling") r
(C) Nonrmmrgrants with Pending Requests for Extension of Status (EOS) or
Change of Status (COS) Who Depart the United States During the Pendency
(D) Nonimmigrants ~ Effect of a Decision on the Request for Extension of Status
(EOS) or Change of Status (COS) on Unlawful Presence
(i) Approved Requests
(i) Denials Based on Frivolous Filings or Unauthorrzed Employment
(iii) Denials of Untimely Applications.

(iv) Denials for Cause of Timely Filed, Non-Frivolous Applications for EOS
or COS :

(v) Motion to Reopen/Reconsrder

(vi) Appeal to the Administrative Appeals Office ( AAO) of the Underlyrng
" Petition Upon Which an EOS or COS Is Based
(vii) Nonimmigrants ~ Multiple Requests for EOS or COS (“Bridge Filings" )
and lts Effect on Unlawful Presence
~(E) Aliens with Pending Legalization Applications, Special Agncultural Worker
Applications, and LIFE Legalization Applications

(F) Aliens granted Family Unity Program Benefits under Section 1504 of the -
LIFE Act Amendments of 2000 ,
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(G) Aliens with Pendlng Applications for Temporary Protected Status (TPS)

pursuant to Section 244 of the Act

(H) Aliens Granted Voluntary Departure pursuant to Section 24OB of the Act

() Aliens Granted Stay of Removal ’
- (J) Aliens Granted Deferred Action

(K) Aliens Granted Withholding of Removal under Sectlon 241(b)(3) of the Act or |

Withholding of Deportation under Former Section 243 of the Act

(L) Aliens Granted Withholding of Removal or Deferral of Removal under the
United Nations Convention Agalnst Torture Pursuant to 8 CFR 208 16 and 8
- CFR208.17

(M) Aliens Granted Deferred Enforced Departure (DED)
() Aliens Granted Satisfactory Departure under 8 CFR217.3
(4) Effect of the Protection from the Accrual of Unlawful Presence on Prevrously

“Accrued Unlawful Presence: Protection from the Accrual of Unlawful Presence

Does Not Cure Previously Accrued Unlawful Presence
(5) Effect of Removal Proceedmgs on Unlawful Presence
(A) Initiation of Removal Proceedings '
(B) Effect of Filing an Appeal or Petition for Review on Unlawful Presence

(6) Effect of an Order of Superwsron pursuant to 8 CFR 241 5 on Unlawful
Presence ,

(c) Relief from Inadmissibility under Section 212(a)(9){B)]r){|) and (II), and Section
212(a)(9)CY(i)1) of the Act

(1) Waiver of the 3-Year Bar or the 10-Year Bar under Section 21 2(a)(9)(B)(|) of the
Act

(A) Nonimmigrants

-(B) Immigrants and Adjustment of Status Applicants Who Are the Spouses,
Sons, or Daughters of U.S. Citizens or LPRs, and Fiancé(e) of U.S. Citizens

(C) Asylees and Refugees Applying for Adjustment of Status
(D) TPS Applicants

(E) Legalization under the CSS LULAC and NWRIP Class Settlement
Agreements, and Legahzatnon Applicants pursuant to 8 CFR 245a.2(k) and 8 .
CFR 245a.18 .

(2) Wavier of the Permanent Bar under Section 212(a)(9)(C)(|)(I) of the Act -

(A) HRIFA and NACARA Applicants

(B) Legalization, SAW, LIFE Act Legallzatron and Legahzatron Class Settlement
. Agreement Applicants -

(C) TPS Applicants
(D) Certain Battered Spouses Parents, and Chrldren
(E) Asylee and Refugee Adjustment Applicants under Section 209(c) of the Act -
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(a) General Ovemew

If an alien, other than an alien lawfully admltted for permanent residence, accrues
unlawful presence in the United States, he or she may be inadmissible pursuant to
section 212(a)(9 )(B)(l)(Three-year and Ten-year bars) or 212(a)(9)(C)(i)1) of the Act
(Permanent bar).

(1) Outline of Section 212(a)(9)(B)(i) and Section 212(a)(9)(C)(i)(1) of the Act

) Section 212(a)(9)(B)(i) of the Act - The 3-Year and the 10-Year Bars. Section
212(a)(9)(B)(i) is broken into two (2) sub-groups:”

o Section 212(a)X9)(B)i)!) of the Act (3-year bar). This provision renders
inadmissible for three (3) years those aliens, who were unlawfully present for
more than 180 days but less than one (1) year, and who departed fromthe -

- United States voluntarily prior to the initiation of removal proceedings.

o Section 212(a)(Q)B)(i)(Il) of the Act (10-vear bar). This provision renders

inadmissible an alien, who was unlawfully present for one (1) year or more, and
who seeks again admission within ten (10) years of the date of the alien’s
departure or removal from the United States.

Both bars can be waived pursuant to section 21_2(a)(9)(B)(v) of the Act.

(B) Section 212(a)(9)(C)(i)(1) 6f the Act - The Permanent Bar. This provision renders

* an individual inadmissible, if he or she has been unlawfully present in the United States
for an aggregate period of more than one (1) year, and who enters or attempts to
reenter the United States without being admitted. An alien, who is inadmissible under
-section 212(a)(9)(C)(iX1) of the Act is permanently inadmissible; however, after having

" been outside the United States for at least ten (10)-years, he or she may seek consent
to reapply for admission pursuant to section 212(a)(3)(C\(ii) of the Act and 8 CFR 212.2.
A waiver is also available for certain Violence Against Women Act (VAWA) self-
petitioners under section 212(a)(9)(C)iii) of the Act. The 10-year absence requirement
does not apply to a VAWA self-petitioner who is seeking a waiver under section
212(a)(9)(Ciii) of the Act, rather than seeking consent to reapply under section
212(a)(9)C)iiy of the Act.

A DHS regulation at 8 CFR 212 2 addresses the filing and adjudication of an application’
for consent to reapply (filed on Form I-212). As stated by the Board of Immigration
Appeals (BIA) in Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006), however, the  *
consent to reapply regulation at 8 CFR 212.2 predates the enactment of section
212(a)(9)(C) of the Act and the related consent to reapply provision in section
212(a)(9)(A)(iii) of the Act. Thus, although the filing procedures in 8 CFR 212.2 are still

in effect, the substantive:requirements of section 212(a)(9) of the Act govem during the
adjudication of Form |-212, Application for Permission to Reapply for Admission into the
United States After Deportation and Removal. A USCIS adjudicator must consider the
specific requirements of section 212(a)(9)(C)(ii) of the Act when adjudicating Form I-212°
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that is filed by an align who is inadmissible under section 212(a)(9)}C)i) of the Act.

. Thatis, because of the 10-year absence requirement for consent to reapply, section
212(a)9)(CXi)1) of the Act is a permanent bar for which neither the retroactive nor the
prospective grant of consent to reapply is possible. The regulatory language at 8 CFR
212.2(i) and (j) is not applicable, see Torres-Garcia, at 875, and the alien has to be
physically outside the United States for a period of at least ten years since his or her
last departure before being eligible to be granted consent to reapply. See id., at 876.
Finally, the regulatory language referring to the 5-year and the 20-year limitation on
consent to reapply does not apply to section 212(a)(9)(C) of the Act; these limitations
refer fo former sections 212(a)(6)(A) and (B), the predecessors of current section
212(a)(9)(A) of the Act. See id. at 874 (for a historical analysis).

Also, an adjudicator should pay special attention to the possibility that an alien who is

inadmissible under section 212(a)(9)(C)(i)(!1) of the Act (because the alien entered or

attempted to enter without admission after having been removed) may be subject to the

reinstatement provision of sectlon 241(a)(5) of the Act (remstatement of removal
orders).

(2) Distinction Between "Unlawful Status" and "Unlawful Presence"

To understand the operation of sections 212(a)(9)(B) and 212(a)(9)(C)(i)(I) of the Act, it
is important to comprehend the difference between being in an unlawful immigration
status and the accrual of unlawful presence ("period of stay not authorized"). Although

these concepts are related (one must be present in an unlawful status in order to accrue

‘unlawful presence), they are not the same,

As discussed in chapters 40.9.2(b)(2) and (3), there are situations in which an alien who

is present in an unlawful status nevertheless does not accrue unlawful presence. As a

- matter of prosecutorial discretion, DHS may permit an alien who is present in the United

States unlawfully, but who has pending an application that stops the accrual of unlawful

presence, to remain in the United States while that application is pending. In this sense,

the alien’s remaining can be said to be "authorized.” However, the fact that the alien
does not accrue unlawful presence does not mean that the alien’s presence in the
United States is actually IawfuI '

Example 1: An alien is admltted asa nommmugrant with a Form 1-94 that
“expires on January 1, 2009. The alien remains in the United States after the
Form 1-94 expires. The alien's status becomes unlawful, and she begins to
accrue unlawful presence, on January 2, 2009. On May 10, 2009, the alien
properly files an application for adjustment of status. The filing of the adjustment
application stops the accrual of unlawful presence. But it does not ‘restore” the -
alien to a substantively lawful immigration status. She is still amenable to
removal as a deportable alien under section 237(a)(1)(C) of the Act because she
has remained after the expiration of her nonimmigrant admission. '
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Example 2: An alien is admitted as a nonimmigrant, with a Form.|-94 that

expires on January 1, 2009. On October 5, 2008, he properiy files an application
for adjustment of status. He does not, however, file any application to extend his
nonimmigrant stay, which expires on January 1, 2009. The adjustment of status
application is still pending on January 2, 2009. On'January 2, 2009, he becomes
subject to removal as a deportable alien under section 237(a)(1)(C) of the Act
because he has remained after the expiration of his nonimmigrant admission.
For purposes of future inadmissibility, however, the pending adjustment

- application protects him from the accrual of unfawful presence.

The application of section 245(k) of the Act is a good example of the importance df

clearly distinguishing unlawful status from the accrual of unlawful presence. Guidance
- concerning section 245(k) may be found in chapter 23.5(d) of the AFM. If the ,

requirements of section 245(k) are met, this provision relieves certain employment-
based immigrants of ineligibility under section 245(c)(2), (c)(7) or (c)(8) of the Act for
adjustment of status. For example, an alien who failed to maintain a lawful status after
any entry is, ordinarily, ineligible for adjustment of status under-section 245(c)(2) of the
Act. Departure from the United States and return does, ordinarily, not relieve the alien
of this provision. 8 CFR 245.1(d)(3). For an alien who i is eligible for the benefitof =
section 245(k) of the Act, however, only a failure to maintain status since the /ast Jawful
admission is considered in determining whether the alien is subject to section 245(c)(2),
. (cX7) or(c)(8) of the Act. AFM Chapter 23.5(d)(4). Unless the alien, since the last lawful
- admission failed to maintain lawful status for at least 181 days, section 245(k) of the Act
relieves the alien of ineligibility under section 245(c)(2) (c)(7) or (c)(8) of the Act.

As stated in chapters 40 9.2(b)(2) and (3), some aliens who are actually present in an -
" unlawful status, are, nevertheless, protected from accruing unlawful presence. But if
their unlawful status continues for more than 180 days, in the aggregate, they would be
ineligible for the benefit of section 245(k) of the Act, even if they have accrued no
unlawful presence for purposes of section 212(a)(9)(B) of the Act.

Example 3: An alien is admitted for “duration of status” as an F-1 nommmlgrant ‘

student. One year later, the alien drops out of school, and remains in the United
States for one year after dropping out. The alien’s status became unlawful when
she dropped out of school. Neither USCIS nor an IJ ever makes a finding that

. the alien was out of status; therefore, she never accrues any unlawful presence
for purposes of section 212(a)(9)(B) of the Act. Chapter 40.9.2(b)(1)(E)(ii). The
alien eventually leaves the United States and returs lawfully as a nonimmigrant.
While in nonimmigrant status, a Form I-140 is approved and the alien applies for
adjustment of status. Because the alien failed to maintain a lawful status for
more than 180 days during her prior sojoum, she is ineligible for adjustment
under section 245(c)(2) of the Act, and section. 245(k) of the Act does not relieve
her of this ineligibility. Under section 245(k) of the Act, the alien is still eligible for
adjustment, since the pnorfallure to maintain status does not apply to make the
alien ineligible under section 245(c) of the Act. Also, the alien did not accrue
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~ unlawful presence despite the prior unlawful status, and so the alien is not
inadmissible under section 212(a)(9)(B) of the Act.

Example 4: The alieriis admitted'as a lawful nonimmigrant, and, while still in
status, applies for adjustment of status on the basis of an approved I-140. While
the Form 1-485 is pending, the alien's EAD expires, and the alien fails to apply for

a new EAD. Nevertheless, the alien continues to work after the EAD expires. The -

period of unauthorized employment exceeds 180 days. The alien would not be
inadmissible under section 212(a)(9)(B) of the Act, since the pendency of the I-
485 stopped the accrual of unlawful presence. Also, there has been no
"departure” to trigger section 212(a)(9)(B) of the Act. Section 245(k) of the Act
does not relieve the alien of ineligibility under section 245(c)(2) of the Act since
the alien engaged in unauthorized employment for more than 1‘80‘-days..

An alien who is present in a lawful status will not accrue unlawful presence as long as

" that lawful status is malntamed

(3) Definition of Unlawful Presence and Explanation of Related Terms

(A) Unlawful Presence. Section 212(a)(9)(B)(ii) of the Act defines "unlawul presence"

for purposes of sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(1) of the Act to mean that an

alien is deemed to be unlawfully present in the United States, if the alien is:

+ present after tHe expiration of ithe period of stay authorized by the Secretary
of Homeland Security; or

» present without being admitted or paroled.

(B) Period of Stay Authorized (Authorized sfay)' When nonimmigrants are admitted

into the United States, the period of stay authorized is generally noted on Form 1-94,
Admission/Departure Record. Additionally, by policy, USCIS has designated other
statuses - including some that are not actually lawful - as "periods of stay authorized."
Please see the more detailed analysis in sections (b) and (c), below.

(C) Admission. The lllegal Immiigration Reform and Immigrant Responsibility Act of
1996 (IIRIRA) (Div. C of Departments of Commerce, Justice, and State, and the
Judiciary Appropriations Act of 1997, PL 104-208 (September 30, 1996)) amended
section 101(a)(13) of the Act by removing the definition of the term “entry,” and by
replacing it with a definition of the terms “admission” and “admitted.” Section
101(a)(13)(A) of the Act now defines “admission” and “admitted” as "the lawful entry of -

" the alien into the United States after inspection and authorization by an immigration

officer.” See section 101(a)(13)(A) of the Act. Section 101(a)(13)(B) of the Act
furthermore clarifies that parole is not admission, and that an alien crewman, who is
permitted to land temporarily in the United States, shall not be considered to have been
admitted. See section 101(a)(13)(B) of the Act.
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. (D) Parole: Parole is‘the discretionary decision, under section 212(d)(5)(A) of the Act,

to permit an inadmissible alien to leave the inspection facility free of official custody, so
that, although the alien is not admitted, the alien is permitted to be physically present in
the United States. By statutory definition, parole is not admission. See section
101(a)(13)(B) of the-Act. An alien, who has been paroled under section 212(d)(5)(A) of
the Act “[is] still in theory of law at the boundary line and [has] gained no foothold in the
United States.” Leng May Ma v. Barber, 357 U.S. 185, 188-189 (1958), quoting Kaplan
v. Tod, 267 U.S. 228 (1925).

- Parole may be granted on a case-by-case basis for urgent humanitarian reasons

(humanitarian parole) or for significant public benefit. See section 212(d)(5)(A) of the
Act and 8 CFR 212.5. Deferred inspection and advance parole are parole, as are
individual port of entry paroles and paroles authorized while a person is overseas.
Section 212(a)(9)(B)(ii) of the Act makes clear that an alien, who has been paroled, -

does not accrue unlawful presence as long as the parole lasts. For purposes of unlawful

presence, the reason for the grant of parole is irelevant, For more information on parole
pursuant to section 212(d)(5) of the Act, see chapter 54 of the AFM.

Only parole under section 212(d)(5)(A) of the Act qualifies as parole for purposes of
section 212(a)(9) of the Act. In an April 1999 memorandum and an August 1998 legal
opinion (Legal Opinion No. 98-10, August 21, 1998), former INS suggested thata
release under section 236 of the Act (conditional parole) could also be considered
“parale” for purposes of adjustment of status under the Cuban Adjustment Act. The
Board of Immigration Appeals (BIA) has rejected this interpretation in at least one
unpublished decision. See Matfer of Ortega-Cervantes, 2005 WL 649116 (BIA, January
6, 2005). The Ninth Circuit confirmed the BIA's decision and held that release under
section 236 of the Act was not "parole" for purposes of adjustment of status. See
Ortega-Cervantes v. Gonzales, 501 F.3d 1111 (Sth Cir. 2007). DHS/Office of the
General Counsel reconsidered that aspect of the 1999 memorandum, and the related
1998 legal opinion. On September 28, 2007, it issued a memorandum stating that

release under section 236 of the Act is not deemed to be a form of parole under section

212(d)(5) of the Act. See September 28, 2007 Memorandum, Office of the General
Counsel of the Department of Homeland Security, Clarification of the Relation Between

Release Under Section 236 and Parole Under Section 212(d)(5) of the Immigration and

Nationality Act. As of the release of this AFM chapter, the Ninth Circuit is the only circuit
that has decided this issue, although several circuits have cases outstanding. If the
adjudicator encounters the issue, he or she is advised to inquire with the USCIS Office
of the Chief Counsel (Adjudications. Law Division) about the status of any pending
Iitigation or further developments.
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(4) General Considerations when Counting Unlawful Presence Time Under
Sections 212(a)(9)(B) and 212(a)}(9)(C)(i)1) of the Act .

(A) Uniawful Presence for Purposes of the 3-Year and 10-Year Bars Is Not
Counted in the Agaregate. Section 212(a)(9)(B)(i) of the Act only applies to an alien,

who has accrued the required amount of unlawful presence during any single stay in the

"United States; the length of the alien's accrued unlawful presence is not calculated by
combining periods of unlawful presence accrued during multiple uniawful stays in the
United States. If, during any single stay, an alien has more thanone (1) period during
which the alien accrues unlawful presence, the length of each period of unlawful
presence is added together to determine the total period of unlawful presence time -
accrued during that single stay.

Reminder: The statutory provisions of the 3-year and the 10-year bars became effective
on or after April 1, 1997. An alien, who was unlawfully present in the United States prior
to April 1, 1997, started to accrue unlawful presence on April 1, 1997, if he or she
remained present in the United States at that time. An alien, who was unlawfully present
in the United States prior to April 1, 1997, but departed prior to April 1, 1997, did not
accrue any unlawful presence for purposes of section 212(a)(9)(B) of the Act.

Example 1: An alien's status becomes unlawful and the alien begins to accrue
unlawful presence on April 1, 2004, On September 1, 2004 (150 days after April 1,

. 2004), the alien files an adjustment of status application. The alien does not accrue
unlawful presence while the adjustment application is pending. See section (b)(3XA)
of this AFM chapter. The adjustment application is denied on October 15, 2006
(administratively final decision). After the denial, the alien continues to remain in the
United States unlawfully; the accrual of unlawful presence resumes on October 16,
2006, a day after the application is denied. The alien leaves the United States on
January 1, 2007. At that time, the individual had accrued unlawful presence from
April 1, 2004 to September 1, 2004, and again from October 16, 2006 to January 1,
2007. The total period of unlawful presence time accrued during this single unlawful
stay exceeds 180 days. By departing the United States on January 1, 2007, the alien
triggered the three-year bar and is inadmissible under section 212(a)( )(B)(i)(l) of
the Act. : ,

Example 2: An alien’s status becomes unlawful, and the alien begins to accrue

- unlawful presence on April 1, 2004. On September 1, 2004, the alien leaves the
United States. The alien returns unlawiully on October 15, 2006. He departs the
United States again on January 1, 2007. Although the alien has been unlawfully
present in the United States for more than 180 days in the aggregate, the unlawful
presence was accrued during two (2) separate stays in the United States; during
each of these stays, the alien accrued less than 180 days of unlawful presence.

, Thus the alien is not inadmissible under section 212(a)(9)(B)( iXl) of the Act.

-
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(=) nlawful Presence for Pumoses of the Permanent Bar Is Counted in the
Aggregate. Under section 212(a)(9)(C)(iX) of the Act, the alien's unlawful presence is

counted in the aggregate, i.e. the total amount of unlawful presence time is determined
by adding together all periods of time during which an alien was unlawfully present in
the United States on or after April 1, 1997, Therefore, if an alien accrues a total of more
than one (1) year of unlawful presence time, whether accrued during a single stay or
during multiple stays, departs ttie United States, and subsequently reenters or attempts
to reenter without admission, he or she is subject to the permanent bar of section
212(a)(9)(C)(i)(1) of the Act. t

v

Example: An alien enters the United States unlawfully on April 1, 2004, and leaves
on September 1, 2004. The alien has accrued about 150 days of untawful presence
at this time. She reenters the United States unlawfully on January 1, 2005 and stays
until November 1, 2005, This time, the alien has accrued 300 days of unlawful
presence. Although neither penod of unlawful presence exceeds one (1) year, the
aggregate period of unlawful presence does exceed one (1) year by totaling 450
days of unlawful presence, which the alien accrued during both stays. If the alien
-~ ever retums or attempts to retum to the United States without being admitted, he or
, she will be'inadmissible under section 212(a)(9)(C)(i)(1) of the Act. »

(C) Specific Requirements for Inadmlssmlllg under Section 212(a)(9)(B)(i)() of the

Act (The 3-Year Bar). For the three-year bar to apply, the individual must have
accrued at least 180 days but less than one (1) year of unlawful presence, and
thereafter, must have departed voluntarily prior to the commencement of removal
proceedings. Any period of unlawful presence accrued prior to April 1, 1997, does not
count for purposes of sectlon 212( a)(9)(B)i)(l) of the Act

The alien does not need a formél grant of voluntary departure by DHS for his or her ~

departure to be considered voluntary. However, if DHS grants voluntary departure, the -

departure is still voluntary because removal proceedlngs have not yet commenced.

The statutory language of sectlon 212(a)(9)(B)(|)(I) of the Act specut'calty requires that
the alien must have departed the United States prior to the commencement of removal
proceedings. Removal proceedmgs commence with the filing of the Notice to Appear
(NTA) with the immigration court following service of the NTA on the alien. See 8 CFR
1003.14. An alien, who departs the United States after the NTA has been filed with the
immigration court, therefore, is ot subject to the three-year bar according to the
statutory language. To avoid future inadmissibility, however, the alien must leave before
he or she has accrued more than one year of unlawful presence, and becomes
inadmissible under section 212(a)(9)(B)(|)(Il) of the Act, rather than section
212(a)(9)(AXiXI) of the Act. This provision provides the alien with an incentive to end
his or her unlawful presence by leavmg the Umted States rather that contestmg
removal.

!
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The burden is on the applicant to establish that the NTA had already been filed by the
time the applicant had departed. The record of proceedings before the immigration
court will generally indicate when the NTA was actually.filed, and the filing date shown
in the court's record will be controllmg

1

Even if the applicant is not subject to the three-year or the ten-year bar, there may be
other grounds of inadmissibility that apply based on the fact that the removal
proceedings were initiated and the alien departed the United States during the
proceedings. For example, a conviction that made the alien subject to removal as a
deportable alien may also make the alien madmtssnble |

(D) Specific Requirements for Inadmlssmlhg under Sectlon 212(a)(9)§B)(|)‘II) of

the Act (The 10-Year Bar). An alien, who voluntarily departs the United States or who
was removed from the United States after having been unlawfully present for more than
one (1) year, triggers the 10-year bar to admission under section 212(a)(9)(BXi)(1) of
the Act. Any period of unlawful presence accrued prior to April 1, 1997 does not count
for purposes of section 212(a )(9)(3)(!)(”) of the Act,

Unlike the 3-year bar, the 10-year bar applleseven if the alien leaves after removal
proceedings have commenced; the individual will be inadmissible, even if he or she
leaves after the NTA has been filed with the immigration court. Moreover, filing the NTA
does not stop the accrual of unlawful presence. 8 CFR 239.3. '

‘(E) Sgcn" ¢ Requirements for Inadmlsmblhg under Section 212(a)(9)(C){i)(}) of the
Act (The Permanent Bar) ' ‘

. (i) General Requirements. To be permanently inadmissible under section
212(a)(9)(CXiX1) of the Act, an alien must have accrued more than one (1) year of
unlawful presence in the aggregate, must have left the United States thereafter, and ~
must then have entered or attempted to reenter the United States without being

- admitted. Any unlawful presence accrued prior to April 1, 1997, or any unlawful entry or

attempted reentry into the United States prior to April 1, 1997, does not count for

purposes of madmnssnbﬂﬂy under section 212(a)(9)C)iX() of the Act.

(ii) Special Note On the Effect of An Alien’s Entry on Parole After Having Accrued Mor
Than One (1) Year Of Unlawful Presenc

s an allen who had accrued more than one (1) year of unlawful presence, and who is
paroled into the United States but not admitted, subject to section 212(a)(9)(C)(|) (1) of
the Act?

t

An alien's inadmissibility under séction 212(a)(9)(C)(|)(I) of the Act is fi xed at the time of
the alien's unlawful entry or attempted reentry.

't
i
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An ahen who had accrued more than one (1) year.of unIawfuI presence, and who has
never returned or attempted to retum without admission after that unlawful presence,
and who is paroled into the United States pursuant to section 212(d)(5) of the Act, but
not admitted, is not subject to inadmissibility under section 212(a)(9)(C)(i)!) of the Act.
It is the Department of Homeland Security's (DHS) policy that for purposes of section
212(a)(9)C)ixN) madmlssnblhty an alien's parole is not deemed to be an “entry or
attempted reentry without being admitted," even though parole is not considered
admission. See section 101(a)(13)(B) and section 212(d)(5)(A) of the Act. This
conclusion reflects the legal principle that, although a parolee is actually allowed to
physically enter the United States, a parolee is deemed to be at a port of entry, pending

. a final decision on whether to admit the alien or not. See Leng May Ma v. Barber, 357
U.S. 185, 188-189 (1958), quoting Kaplan v.Tod, 267 U.S. 228 (1925).

As noted, however, an alien’s inadmissibility for returning unlawfully after accruing
sufficient unlawful presence is fixed at the time of the alien’s unlawful retum or attempt
to retum. Paroling an alien who is already inadmissible does not relieve the alien of
inadmissibility. For example, if an alien who is already present in the United States
without being admitted because he or she entered without inspection, and who, in the
past, had accumulated unlawful presence in excess of one (1) year, is taken into
custody, and then later paroled pursuant to section 212(d)(5) of the Act, the alien’s
parole would not relieve the ahen of madmnss;bnhty under section 212(a)(9)(C)(i) of the

. For a more detalled explanatlon and examples please see (a)(6)(B) of this subsection,

below.

(5) Tri ggermg the Bar by Degartmg the United States

An alien must leave the United States after accruing more than 180 days or one (1) year

of unlawful presence in order to trigger the 3-year or 10-year bar to admission under
section 212(a)(9)(B) of the Act. This includes departures made while traveling after
having approved advance parolé or with a valid refugee travel document. See section - |
(a)(6) of this chapter. o - -

Note: By granting advance parole or a refugee travel document, USCIS does not
authorize the alien's departure from the United States; it merely provides a means for

the alien to return to the United States, regardless of admissibility. Therefore, even if the

alien has an advance parole document, the alien’s actual departure from the United
States will still trigger the bar to inadmissibility under section 212(a)(9)(B) of the Act.

Section 212(a)(9)(C)(iX1) of the Act does not explicitly mention “departure” as a
prerequisite for the bar to apply. However, according to the wording of the statute, an
alien with the requisite period of unlawful presence must “enter or attempt to enter
without admission” in order to incur inadmissibility. Thus, the alien cannot violate the
provision unless the alien leaves the United States and then retums or attempts to
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- return. See Matter of Rodarte-Roman, 23 I&N Dec. 905 (BIA 2006)Departure triggers

the bars; the |J erred when denying adjustment of status because of the individual's
accrual of unlawful presence in excess of one (1) year without departure.).

(6) Triggering the 3-Year and the 10-Year Bars But Not the Permanent Bar When
Departing with Advance Parole or with a Refugee Travel Document

V(A) Travel on Advance Parole Issued to Applicants for Adjustment of Status on

Form I-512, Authorization For Parole Of An Alien Into The United States, pursuant
to 8 CFR 212.5(f) and 8 CFR 245.2(a)(4). An alien with a pending adjustment of status

application, who has accrued more than 180 days of unlawful presence time, will trigger

the bars to admission, if he or shie travels outside the United States subsequent to the
issuance of an advance parole document. When the alien presents the advance parole
document at a port of entry, he or she may be permitted to retum to the United States
as a parolee because aliens who request parole into the United States are not required
to establish admissibility under section 212(a) of the Act. However, the fact that the
alien is permitted to return to the United States as a parolee does not confer a waiver of
inadmissibility under section 212(a)(9)(B)(i)(!) and (Il) of the Act. Consequently, a waiver
under section 212(a)(9)(B)(v) of the Act would be requwed when determining the allen s
eligibility to adjust status to lawful permanent residence.

(B)A Sgecial Note on the Effect on Section 212(a)(9)(C) ‘of the Act of an Alien's
Entry on Parole After Having Accrued More Than One (1) Year Of Unlawful

Presence. Parole is not admission. See section 101(a)(13)(B) of the Act. An individual
is subject to section 212(a)(9)(C)(i)(1) of the Act, if he or she has accrued more than one
(1) year of unlawful presence in the United States during a single stay or during multiple
stays, who departs, and subsequently enters or attempts to reenter "without being
admitted.” The statutory language omits the word “parole” and makes it unclear
whether an alien, who enters on parole, triggers the bar to inadmissibility under section

- 212(a)(9)(C) of the Act. Therefore, if an alien is paroled into the United States pursuant

to section 212(d)(5)(A) of the Act after having accrued more than one (1) year of
unlawful presence, is he or she inadmissible under section 212(a)(9)(CXi)(1) of the Act
because the alien was not "admitted"? The answer is "no" for the following reason:

An alien's inadmissibility pursuant to section 212(a)(9)(C)(i)(l) of the Act is fixed as of
the date of the alien’s entry or attempted reentry without being admitted. If an alien, who
has accrued unlawful presence in excess of one (1) year, came to a port of entry and
applied for admission to the United States or asked to be paroled into the United States,
the alien will not be deemed to have attempted to enter the United States without “being
admitted," if DHS actually paroles the alien. The significant point is that the alien will
have arrived at a port of entry and presented himself or herself for inspection. If the
alien is paroled, the alien will continue to be considered an applicant for admission, and
so cannot be said to have entered or attempted to enter without admission. Thus, if
DHS paroles the alien under section 212(d)(5) of the Act, the alien’s departure and
subsequent return as a parolee does not trigger the section 212(a)( XC)(iX1)-bar for
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‘purposes' ofa subsequent admissibility determination by DHS (such as at the time of

the adjustment of status adjudication). This conclusion reflects the legal principle that,
although a parolee is actually allowed to physically enter the United States, a parolee is
deemed to be at a port of entry, pending a final decision on whether to admit the alien or
not. See Leng May Ma v. Barber, 357 U.S. 185, 188-189 (1958), quoting Kaplan v. Tod,
267 US. 228 (1925). !

Example: An a’Iien enters the United States on a B.visa. The status

expires on January 1, 2000. On January 2, 2000, the individual commences

to accrue unlawful presence as having overstayed his or her period of admission
The alien applies for adjustment of status on January 1, 2005. The individual is in
authorized stay during the pendency of the adjustment of status application and |
does not accrue unlawful presence. See section (b)(3)(A) of this AFM chapter.
Based on the pending adjustment application, the alien applies for advance
parole (Form I-131), which is approved. The alien then leaves the United States
on April 1, 2005; at this time, the alien has triggered the 10-year bar to

admussuon to the United States because the alien had accrued unlawful

presence in excess of one (1) year (from January 2, 2000, to January 1, 2005).
On April 15, 2005, the alien retums to the United States through a port of entry,
presents his advance parole document, and is paroled into the United States.

. The alien will not be considered to have triggered inadmissibility under section
212(a)(9)(C)(iX1) of the Act. Because the alien is currently a parolee, the alien is
deemed to still be at the port of entry. At the time of the adjudication of the
adjustment of status application, the alien's request for admission (through the
adjustment of status application) will be decided. Thus, the
individual is a parolee, he or she is not deemed to have "entered or
attempted to reenter without being admitted." (Note: The alien still may be
inadmissible under section 212(a)(9)(B) of the Act at the time of the
adjustment of status application.)

By contrast, the parole of an alien after the alien had already become inadmissible
under section 212(a)(9)(CXi) would not relieve the alien of inadmissibility under section

-~ 212(a)(9)(C)(i) of the Act.

Example: An alien enters the United States on a B visa. The status expires
on January 1, 2000. On January 1, 2000, the alien commences to accrue
- unlawful presence for having overstayed his or her period of admission. The alien
applies for adjustment of status on January 1, 2005. The alien departs the United
States and returns illegally by crossing the border 30 miles west of the nearest
port of entry on April 15, 2005. The alien is now inadmissible under section
- 212(a)(9)(C)(i)(1) of the Act. (An additional consequence, unrelated to the illegal
entry, is that the alien also abandoned his or her adjustment application). Even if
the alien were later taken into. custody and paroled under section 212(d)(5) of the
Act, or were fo /ater travel and return on a grant of advance parole, the alien
would remain inadmissible under section 212(a)(9)(C)(iX|) of the Act since the
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alren did, in fact, enter wrthout admrssron after havmg accrued the reqursrte
penod of unlawful presence :

I ‘
The instructions to Form 131, Application for Travel Document, and Form |-485,

Application to Register Permanent Residence or Adjust Status, as well as the standard

Form 1-512, Authorization for Parole of an Alien into the United States, include language
warming the alien that traveling abroad and returning to the United States by using Form

-512 may make the alien inadmissible under section 212(a)(9)(B) of the Act.

(C) Travel on a Valid Réfugee Travel Document lssued Qu'rsuant to Section

- 208(c)(1)(C) of the Act and 8 CFR 223. An asylee who had accrued more than 180

days of unlawful presence time prior to having filed the bona fide asylum application, will
trigger the bar to admission, if he or she departs the United States while traveling on a

valid refugee travel document. When the asylee presents the travel document at a port -

of entry, he or she can be permitted to reenter the United States to resume status as an
asylee; however, the asylee will be inadmissible when he or she applies to adjust status
to lawful permanent r resrdent and a waiver would be required at that time.

‘ (7) Multiple Grounds of Inadmrssrblllgy and the Relatronshrg Between Sections
- 212(a)(9)B)(iM(1). (BXi)(H), and (C)(i)(]) of the Act -

, Sections 212(a)(9)(BXiX1), (B )(l)(tl) and (C)(i)() of the Act establish different grounds of

inadmissibility based on prior unlawful presence. Whether a specific ground applies to

~ an alien depends on an analysis of the facts of the person’s case in llght of that specific

ground. o

It is-possible that the alien's immigration history makes the alien inadmissible under

both section 212(a)(9)(B) of the Act and section 212(a)(8)(C)(iX1) of the Act.
Example: An alien with more than one (t) year of unlawful presence leaves the
United States, thus tnggenng the 10-year bar to admissibility under section
212(a)(9)(B)(i)1I) of the Act Three (3) years after the alien's last departure, the
alien returns to the United States and enters illegally, thus without having been
admitted. The alien is now inadmissible under sectlons 212( )(9)(B)(r)(l|) and
212(a)(9)(C)iX1) of the Act

~ Also, an alren with sufficient unlawful presence who is removed from the United States,

may be inadmissible under sectron 212(a)(9)(A), as well as section 212(a)(9)(B)XiX!!)
and/or section 212(a)9)(CX(i) of the Act dependrng on the circumstances of the
individual case. 5 : : :

i
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(8) Benefits That May Be Available Desgite Inadmlsslblllg under Sectlo
212(a)(9)(B)(i)(D), (B)(i){l), or (C)i)I) of the Act

Section (c) of this chapter specifies forms of relief from inadmissibility under sections . -
212(a)(9)BXiX1), (B)i)I), and (C)(iX1) of the Act ("Waivers"), Even withouta grantof a -

waliver, aliens who are subject to these grounds of inadmissibility, may still obtain
certain benefits as outlined below in (b)(2) and (b)(3), if otherwise eligible.

(A) Under Section 212(a)(9)(B)(i)1) or (Il) of the Act. An alien, who is inadmissible
under section 212(a)(9)(B)(i) of the Act may apply for and receive, if eligible, a grant of:

» Registry under section 249 of the Act; -

¢ Adjustment of status under section 202 of NACARA;

o Adjustment of status under section 902 of HRIFA;

¢ Adjustment of status under section 245(h)2)(A) of the Act;

» Change to V nonimmigrant status under 8 CFR 214.15 (but the alien may

need a waiver to obtain adjustment of status to LPR after having acqunred V.

nonimmigrant status);

» LPR status pursuant to the LIFE Legahzatlon Provision: A Legallzatlon
applicant under section 1104 of the LIFE Act may travel with authorization
during the pendency of the application without triggering madmlssmlllty
under section 21 2(a)(9)(B) of the Act. See 8 CFR 245a.13(e)(5).

(B) Under Section 212(a)(9](C]1i)(I) of the Act. An alien who is inadmissible under -
section 212(a)(9)(CXi)1) of the Act may apply for and receive, if eligible, a grant of.

¢ Registry under sectlon 249 of the Act.

(C) Special Concerns Regardmg Section 245(i) - Applications. The USCIS position

is that inadmissibility under section 212(a)(9)(B) or (C) of the Act makes an alien
ineligible for adjustment of status under section 245 of the Act, regardless of whether

‘the alien applies under section 245(a) or section 245(j) of the Act. The BIA has

endorsed this view. In Matter of Briones, 24'1&N Dec. 355 (BIA 2007), the Board held
that an alien who is inadmissible under section 212(a)(9)(C)(i)(1) of the Act is not eligible
for adjustment under section 245(1) of the Act. An alien who is inadmissible under
section 212(a)(9)(B) of the Act is also ineligible for sect|on 245(i) adjustment. Matter of
Lemus 24 1&N Dec. 373 (BIA 2007)

USCIS adjudicators will follow Matter of Briones and Matter of Lemus in all cases,

“regardless of the decisions of the 9" Circuit in Acosta v. Gonzales, 439 F.3d 550 (9"
Cir. 2006) or of the 10" Circuit in Padiila-Caldera v. Gonzales, 453 F.3d-1237 (10 Cir.

2005). Following these Board cases, rather than Acosta and Padilla-Caldera, wnII allow
the Board to reexamine the continued validity of these court decisions.

USCIS adjudicators should also be aware that the 9™ Circuit has held that the Board's
decision in Matter of Torres-Garcia, 23 1&N Dec. 866 (BIA 2006) is entitled to judicial
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-deference, and that the decision in Perez-Gonzales v. Ashcroft 379 F.3d 783 (9th Cir.
2004), is no longer good law. Gonzales v. Department of Homeland Security, 508 F.3d
1227 (9" Cir. 2007).

| (9) Effective Date of Sectlons 212(a)19)(B) and (C)(l)(l) of the Act

(A) Effective Date Only penods of unlawful presence spent in the United States after
the April 1, 1997, effective date of the lllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (Div.:C of Departments of Commerce, Justice, and State, and
the Judiciary Appropriations Act of 1997, PL 104-208 (September 30, 1996))(/IRIRA),
count towards unlawful presence for purposes of section 212(a)(9 )(B) and (C)(i)(1) of the
Act. i

For purposes of section 212(a)(9)(C)(i)) of the Act, one (1) fu'li year of unlawful
presence must have accrued. Therefore, the earliest an individual could have been
subjected to this ground of madmlssmlllty was April 2, 1998. :

(B) The Child Status Protection Act and Its Infiuence on Unlawful Presence. On
August 6, 2002, the Child Status Protection Act (CSPA) (PL 107-208, August 6, 2002)
was enacted to provide relief to certain children, who “aged-out’ during the processing
of certain applications. The CSPA applies to derivative children of asylum and refugee
applicants, children of United States citizens, children of Lawful Permanent Residents
(LPRs), and derivative beneficiaries of family-based, employment-based, and diversity
visas. The CSPA changes how a child's age should be calculated for purposes of
eligibility for certain immigration benefits; it does not change the defi mtlon of “child"
pursuant to section 101(b)(1) of the Act. :

The CSPA was effective on August 8, 2002. In general, its provisions are not
retroactive: Any qualified petition or application that was pending on the effective date is
subject to the provisions of the CSPA. For detailed information, please consult the
policy memorandum, Domestic Operations, April 30, 2008, Revised Guidance for the
Child Status Protection Act (AD07-04), or AFM Chapter 21.2(e). -

~ Calculation of Unlawful Presence, if the CSPA Is Applicable: Any derivative beneficiary

child who is in a “period of stay authorized" because of a pending application or petition,

does not accrue unlawful presence merely because of his or her “aging-out,” if the

requirements and conditions of the CSPA are met. For more information about the

applicability of the CSPA, see AFM sections describing mdnwdual types of immigration-
benefits and Chapter 21.2(e).

The CSPA applies only to those benefits expressly specified by the statute. Nothing in
the CSPA provides protection for nonimmigrant visa holders (such as K or V
nonimmigrants), or to NACARA, HRIFA, Family Unity, Cuban Adjustment Act, and

- Special Immigrant Juvenile Applicants, and/or derivatives. However, there may be
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limited coverage for K-2 and K-4 mduvnduals See Chapter 21. 2(e) This list is not
exhaustive.

(b) Determining When an Alién Accrues Unlawful Presence

(1) Allens Present in Lawful Status or as Parolees

An alien does not accrue untawful presence, if he or she is present in the United States
under a period of stay authorized by the Secretary of Homeland Security, or if he or she
has been inspected and paroled into the United States and the parole is still in effect.

An alien who is present in the United States without inspection accrues unlawful
presence from the date of the unlawful arrival, unless the alien is protected from the
accrual of unlawful presence as described in this AFM chapter. Note that an alien, who
arrived at a port of entry and obtained permission to come into the United States by
making a knowingly false claim to be a citizen, is present in the United States without
having been inspected and admitted. See Matter of S--, 9 I&N Dec. 599 (BIA 1962).

(A) Lawful Permanent Residents (LPRs). An alien lanuIIy admitted for permanent
residence will not accrue unlawful presence unless the alien becomes subject to an

administratively final order of removal by the IJ or the BIA (which means that during the

course of proceedings, the ahen was found to have lost his or her LPR status), or if he

or she is otherwise protected from the accrual of unlawful presence. Unlawful presence

~ will start to accrue the day after the order becomes administratively final, and not on the
-date of the event that made the alien subject to removal.

(B) Lawful Temporary Resndents {Section 245A(b) of the Act and 8 CFR 245a). A
lawful temporary resident must file an appllcatlon to adjust from temporary to permanent
resident status before the beginning of the 43 month from the date he or she was
granted lawful temporary resident status. See 8 CFR 245a.3(a)(2). However, unlike
conditional permanent residents, the status of a lawful temporary resident does not
automatically terminate, if the alien fails to file a timely application, and the DHS needs
to advise the alien of its intent to terminate his or her Temporary Residence Status. See
section 245A(b)(2) of the Act, and 8 CFR 245a. 2(u)(2). The same procedures apply, if
the alien's status is terminated for the reasons specified in section 245A(b)(2) of the Act.
Lawful Temporary Resident status also terminates upon the entry of a final order of
deportation, exclusion, or removal. See 8 CFR 245.2(u)(2).

If the DHS advises the alien of its intent to terminate lawful temporary resident status,
the alien continues to be a lawful temporary resident and does not accrue unlawful
presence until a notice of termination is issued. If the termination is appealed, the period
of authorized stay continues through the administrative appeals process. The
termination of an alien's lawful temporary resident status cannot be reviewed in removal
proceedings before an immigration judge. The alien would accrue unlawful presence
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time during removal proceedmgs or while a petition for review is pending in Federal

court. ‘

' (C) Conditional Permanent Residents under Sections 216 and 216A of the Act

(i) Termination upon the Entry of an Administratively Final Order of Removal. As is the
case with other LPRs, an alien lawfully admitted for permanent residence on a
conditional basis under section 216 or 216A of the Act begins to accrue unlawful
presence upon the entry of an administratively final order of removal. A conditional LPR
will also accrue unlawful presence before the entry of an administratively final removal -
order, if USCIS terminates the alien's conditional LPR status, as described below.

(i) Automatic Termination. Pursuant to section 216 or section 216A of the Act, an alien,
who was granted conditional permanent resident status must properly file a petition to
remove the conditions placed on his or her status within the 80-day period immediately
preceding the second anniversary of the date on which lawful permanent resident status
on a conditional basis was granted. See Sections 216(c)(1) and 216A(c)(1) of the Act.
The petition is filed on Form I-751, Petition to Remove Conditions of Residence, or on
Form |-829, Petition by Entrepreneur to Remove Conditions. See 8 CFR 216.4 and 8
CFR 216.6. Failure to do so results in the automatic termination of conditional resident

- status and the initiation of removal proceedings at the expiration of the 90-day period,

unless the parties can establish good cause for failure to file the petition. See section
216(c)(2) and 8 CFR 216.4(a)(6); section 216A(c)(2) and 8 CFR 216. 6(a)(5) section
216(c)(4) and 8 CFR 216.5. The alien begins to accrue unlawful presence as of the date

- of the second anniversary of the alien's lawful admission for permanent residence. See

id. Also, failure to appear for the personal interview that may be required by USCIS in
relation to the I-751 or |-829 petition results in the automatic termination of the
conditional legal permanent resident status, unless the parties establish good cause for
the failure to appear. See section 216(c)(2)(A) of the Act and 8 CFR 216, 4(b)(3) section
216A(c)(2)(A) of the Actand 8 CFR 216.6(b)(3):

(iii) Late Filings of the Petition to‘Remove the Conditional Basis Of LPR St_af_gs by the
Alien. Current regulations at 8 CFR 216.4(a)(6) and 8 CFR 216.6(a)(5) allow a

conditional resident to submit a late filing to-USCIS, if jurisdiction has not yet vested with
the immigration judge, and if certain requirements are met. If the late filed petition is
accepted and approved, no unlawful presence time will be deemed to have accrued. If
jurisdiction has already vested with the immigration judge, the judge may terminate
removal proceedings upon joint motion by the alien and DHS. Consequently, if a late
filing is accepted and approved while the alien is in proceedings, the alien will not

accrue unlawful presence time. If, however, the late filing is rejected, the alien begins to -
accrue unlawful presence time on the date his or her status as a conditional resident
automatically terminated. \

/

96



Unilawful Presence, sections 212(a)(9)(B)(i) and 212(a)(§)(C)(i)(l) of the Act (AFM Update AD 08-03)
HQDOMO 70/21.1 i

 Page24

i
(iv) Termination on Notice. If the DHS advuses the alien of its intent to terminate
conditional permanent resident status, the alien continues to be a conditional permanent
resident and does not accrue unlawful presence until a notice of termination is issued.

The alien begins to accrue unlawful presence on the day after the notice of termination-
is issued, unless the alien seeks review of the termination in removal proceedmgs See .

8 CFR216.3.

(v) Review in Removal Proceedings. If the alien seeks review of the termination in
removal proceedings, DHS bears the burden of proving that the termination was proper.
Thus, the alien will be deemed not to accrue unlawful presence unless the immigration
judge affirms the termination. See 8 CFR 216.3. If the immigration judge affirms the

termination, the alien will begin to accrue unlawful presence on the day after the
immigration judge’s removal order becomes administratively final.

(D) Aliens Granted Cancellation of Removal or Suspension of Deportation.
Section 240A of the Act provides for two (2) different types of cancellation of removal:
cancellation of removal for an alien who has been admitted for permanent residence
(section 240A(a) of the Act), and cancellation of removal and adjustment of status for
certain aliens who have been present in the United States for a period of not less than
ten (10) years (section 240A(b) of the Act). Therefore, the effect of a grant of
cancellation of removal on the accrual of unlawful presence (or of suspension of
deportation under former section 244 of the Act) depends on the alien's status
immediately before relief was granted, and as outlined below:

: I
o If an alien who has already acquired LPR status becomes subject to removal
but applies for and receives a grant of cancellation of removal under section
240A(a) of the Act, or a grant of suspension of deportation under former
section 244 of the Act, the alien retains his or her LPR status. No period of
unlawful presence will have accrued because the grant of cancellation or
suspension prevents the loss of LPR status.

o |f an alien who is not already an LPR obtains a grant of cancellation of
removal under section 240A(b) of the Act, or'a grant of suspension of
deportation under former section 244 of the Act, the alien becomes an alien
lawfully admitted for permanent residence as of the date of the final decision
granting relief. As such, the alien will no longer accrue unlawful presence
after cancellation of removal or suspension of deportation is granted.
Moreover, given the special nature of these forms of relief, any unlawful
presence.that may have accrued before the grant of cancellation of removal
or suspension of deportation will be eliminated for purposes of any future
application for admission.

|
Example: An alien had accrued ten (10) years of unlawful presence in the
" United States, and is subsequently granted cancellation of removal. The
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alien is now an LPR. If, after becoming an LPR, the alien travels abroad
and returns to the United States through a port of entry, none of the pre-
grant unlawful presence will be considered in determining the alien's
admissibility. Sectlon 212(a)(9)(B)(|) of the Act does not apply to LPRs.

(E) Lawful Nonimmigrants. The penod of authorized stay for a nonimmigrant may end
on a specific date or may continue for “duration of status (D/S)." Under current
USCIS policy, nonimmigrants begin_to accrue unlawful presence as follqws:

(i) Nonimmigrants Admitted untiII a Specific Date (Daté Certain). Nonimmigrants

admitted until a specific date will generally begin to accrue unlawful presence the day
following the date the authorized period of admission expires, as noted on Form 1-94,
Arrival/Departure Record. If USCIS finds, during the adjudication of a request for
immigration benefit, that the alien has violated his or her nonimmigrant status, unlawful
presence will begin to accrue either the day after Form 1-94 expires or the day after
USCIS denies the request, whichever is earlier. If an immigration judge makes a
determination of nonimmigrant status violation in exclusion, deportation or removal
proceedings, unlawful presence begins to accrue the day after the immigration judge’s

order or the day after the Form |-94 expired, whichever is earlier. It must be emphasized

that the accrual of unlawful presence neither begins on the date that a status violation
occurs, nor on the day on which removal proceedings are initiated. Removal
proceedings have no impact on whether an mdlwdual is accruing unlawful presence.
See8CFR2393 ' : 1
xampl e; An individual is admitted in H-1B status until September 20, 2007, as
evidenced on Form [-94, Arnval/Departure Record. On January 1, 2007, an NTA
is issued and the individual is placed in removal proceedings. The individual wil
not start to accrue unlawful presence unless the immigration judge holds that the
alien had violated his or her nommmlgrant status, or until his or her Form 1-94

expires, whichever is earlier.
t

(ii) Nonimmigrants Admitted for Duration of Status (D/S). If USCIS finds a nohimmigraht '}

_ status violation while adjudicating a request for an immigration benefit, unlawful
presence will begin to accrue on the day after the request is denied. If an immigration
judge makes a determination of honimmigrant status violation in exclusion, deportation,
or removal proceedings, unlawful presence begins to accrue the day after the

immigration judge's order. It must be emphasized that the accrual of unlawful presence .

neither begins on the date that a status violation occurs, nor on the day on which
removal proceedlngs are mmated See 8 CFR 239.3.

(m) on-controlled Nonlmmlgrants (e.q. Canadlan B-1/B-2). Nonlmmlgrants who are

not issued a Form 1-94, AmvaI/Depanure Record, are treated as nonimmigrants
admitted for D/S for purposes of determmlng unlawful presence.
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(F) OthérT es of Lawful Status -

(i) Aliens in Refugee Status. In general, the period of authorized stay begins on the date
the alien is admitted to the United States in refugee status. If refugee status is
terminated, unlawful presence will start to accrue the day after the refugee status is
terminated. . . :

If the individual is a dérivative refugee, either by accompanying or by following to join
the principal, the alien will commence to accrue unlawful presence as follows:

- If the derivative refugee is outside the United States: The period of stay authorized
begins on the date the alien either enters as an accompanying or following-to- jom
refugee pursuant to section 207(c)(2) of the Act and 8 CFR 207.7. |

- If the derivative refugee. is inside the United States: The accrual of unlawful presence
ceases when USCIS accepts the filing of a bona fide Asylee/Refugee Relative Petition
(Form |-730) on the individual's behalf. USCIS interprets the language of section
212(a)(9)(BY(ii)(I) of the Act to apply to refugees and asylees alike. Therefore, once the
bona fide Form I-730 petition is filed on behalf of the individual, the individual will be

- protected from the accrual of unlawful presence. No period of time during which the
bona fide petition is pending shall be taken into account in determining the period of -
unlawiul presence. If the petition is subsequently denied, the individual will again begin
to accrue unlawful presence, if the individual has previously accrued unlawful presence.

- Because filing a Form |-730 sfops the accrual of unlawful bresence,.but does not cure
any unfawful presence that has already accrued, an individual who departs the United

States during the pendency of the petition, with or without advance parole, will trigger

the 3-year or the 10-year bar. In:this case and because an individual seeking refugee
status has to be admissible as an immigrant pursuant to section 207 of the Act, the
individual will be required to file Form 1-602, Application by Refugee For Waiver of
Grounds of Excludability, to avercome the bars to admissibility before the
Asylee/Refugee Relative Petition can be approved. If the alien is not permitted to
reenter the United States, the individual will have to seek the waiver through the U.S.
consulate where the approved |-730 is processed. | .

(ii) Aliens Granted Asylum. The period of authorized stay begins on the date the alien

files a bona fide application for asylum. See section 212(a)(9)(B)(iii)(!l) of the Act; see

also section (b)(2)(B) of this chapter. This includes aliens, who entered the United

States illegally but who were subsequently granted asylum. If asylum status is

~ terminated, unlawful presence starts to accrue the day after the date of termination. A
grant of asylum does not eliminate any prior periods of unlawful presence.

An individual who is included in the principal's asylum application (Form 1-589) as a
derivative beneficiary is in a period of stay authorized as of the date the principal
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applicant is in a period of stay authorized (unless he or she works without authorization
or it is deemed that the application for the derivative individual is not bona fide). -
However, if it is determined that the asylum application is not bona fide for reasons
other than the ones to be attributed to the derivative beneficiary, the individual is in a
period of stay authorized until the determination is made that the application by the
principal was not bona fide. Also, if the principal works without authorization, the
derivative beneficiary only commences to accrue unlawful presence at the time the
determination is made that the principal had worked without authorization.

Finaily, a derivative beneficiary, who is physically present in the United States, but who
was not included on the asylum application, is protected from the accrual of unlawful

_ presence once the qualifying asylee files an Asylee/Refugee Relative Petition on behalf |

of the individual. DHS interprets the language of section 212(a)(9)(Biii)(Il) of the Act to
apply to all applicants for asylum, including derivative beneficiaries, who obtain their
status through an Asylee/Refugee Relative Petition.- :

(iil) Allens Granted Temporary Protected Status (TPS) pursuant to
Section 244 of the Act. If an alien’s TPS application has been granted,

the alien is deemed to be in lawful nonimmigrant status for the duration of
the grant. See section 244(f) of the Act. Please see (b)(3)(G) of this
section of this AFM chapter for the effect of a violation of TPS status on
the accrual of unlawful presence, and for the effect of a pendlng TPS
appllcatlon on the accrual of unlawful presence.

If an alien is granted TPS, he or she is, while the grant is in effect, deemed to be in
lawful nonimmigrant status for purposes of adjustment of status and change of status
according to section 244(f) of the Act.

A grant of TPS does not, however, cure any unlawful presence that may have accrued
before the grant of TPS. If the alien was present without inspection and admission or
parole, the alien remains an alien who has not been inspected and admitted or paroled,
despite the grant of TPS. See INS General Counsel Opinion, 91-27, March 4, 1991.

~ Therefore, if before TPS is granted, the applicant had previously accrued unlawful

. presence sufficient to trigger the bars, and the applicant travels outside the United
States after having obtained advance parole, his or her departure triggers the bars for

purposes of an adjustment of change of status application; that is, the individual may be.

ineligible to adjust despite the wording of section 244(f) of the Act, and depending on
the basis upon which the alien seeks adjustment. Also, if a waiver was granted for
inadmissibility under section 212(a)(9)(B) or (C) of the Act for purposes of the TPS
application, the alien is still inadmissible for purposes of adjustment of status because
the standard of the waiver granted for TPS status is different than the one granted in
relation to an immigrant benefits application (although both are filed on Form I-601,

~ Application for Waiver of Grounds of Inadmissibility).
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" (G) Aliens Present as Parolees. Section 212(a)(9)(B)(ii) of the Act makes clear that an

alien, who has been paroled, does not accrue unlawful presence as long as the parole

 lasts. For purposes of the accrual of unlawful presence, the specific type of parole and

the reasons for the grant of parole do not matter; however, conditional parole pursuant
to section 236 of the Act cannot be considered parole for purposes of section
21 2(a)(9)(B)(ii) of the Act. See section 40.9.1(a)(3)(D) of this AFM chapter.

An alien, who has been paroled mto the United States does however, begin to accrue
unlawful presence as follows: '

When a parolee remains in the Unlted States beyond the period of parole authorization,
unlawful presence begins to accrue the day followmg the expiration of the parole
authorization. .

Example: The alien's parole expires January 1, 2007, and the alien does
not depart. January 2, 2007 will be the alien's first day of unlawful
presence. ! .

l

If the parole authorization is revoked or terminated prior to its expiration.date, unlawfu!
‘presence begins to.accrue the day after the revocation or termination.

An alien paroled for the purpose of removal proceedmgs will begin to accrue unlawful -

presence the day after the date the removal order becomes administratively final, or
unless the alien is otherwise protected from the accrual of unlawful presence.

(2) Aliens Present in Unlawful Status Who Do not Accrue Unlawful Presence by

Statute for Purposes of Section 212(a)(9)(B) of the Act (Statutog Exceptions)

As noted in section (a)(2) of this AFM chapter, an alien must be in the United States in
an unlawful status in order to accrue unlawful presence; however, there are some
situations in which unlawful presence does not accrue despite unlawful status. The alien
may be protected from accruing unlawful presence by section 212(a)(9)(B) of the Act
itself, or by USCIS policy. This section (b)(2) deals with individuals, who-are actually in
unlawful status but who, by statute, do not accrue unlawful presence for purposes of
section 212(a)(9)(B) of the Act. '

The exceptions listed in this sectlon (b)(2) apply only to grounds of inadmissibility hsted
in section 212(a)(9)(B) of the Act. and do not apply for purposes of inadmissibility under
section 212(a)(9)(C) of the Act. There are two reasons for this conclusion: 1) The terms
of sections 212(a)(9)(BJ(iii) and (iv) of the Act refer only to specific subsections of

section 212(a)(9)(B)i) of the Act; and 2) Inadmissibility under section 212(a)(9)(C)i)I)

of the Act rests on a more senous immigration violation than simple unlawful presence:

-To be inadmissible under section 212(a)(9)( YiX1) of the Act, the alien must not only

have accrued sufficient unlawful ¢ presence but also returned or attempted toretumto

101



i
Ulﬂéwﬁxl Presence, sections 212(a)(9)(Bj)(i) and 212(a)(9)(C)(i)(T) of the Act (4FM Update AD 08-03)

HQDOMO 70211 |
Page 29 : l'

the United States wnthout admuss;on Since the precise Ianguage of sections
212(a)(9)(B)iii) and (iv) of the Act clearly make them apply only to inadmissibility under
section 212(a)(9)(B) of the Act and not to inadmissibility under section 212(a)(9)C)(i)(1)
of the Act, and because violations of section 212(a)(9)(C)(i)!) of the Act are more
culpable than mere unlawful presence, USCIS has concluded that these statutory
exceptions do not apply to section 212(a)(9)(C)(i)(1) cases. See June 17, 1997, Office of
Programs memorandum — Additional Guidance. for Implementing Sections 212(a)(6)
and 212(a)(9) of the Immlgratlon and Natlonallty Act (Act); see also Section (b)(3) below
for the same remark.

(A) Minors Who Are under 18 Years of Age. An alien whose unlawful status begins

before his or her 18™ birthday does not begin to accrue unlawful lﬁ)resence for purposes
of section 212(a)(9)(B) of the Act until the day after his or her 18™ birthday pursuant to
section 212(a)(9)(B)(ii)1) of the Act. _

(B) Aliens with Pending Asylum Applications (Includmg Chlldren Aging Out and
Dependents of Asylum Aggllcants[

' (i) Principal Applicant. An alien, whose bona fide application for asylum is pending, is in

an authorized period of stay and does not accrue unlawful presence for purposes of
section 212(a)(9)(B) of the Act unless the alien is employed without authorization while
the application is pending. See section 212(a)(9)(B)(iii)(Il) of the Act. It does not matter
whether the application is or was filed affirmatively or defensively.

{ .
DHS has interpreted the phrase "bona fide asylum application” to mean a properly filed
asylum application that has a reasonably arguable basis in fact or law, and is not
frivolous. If this is the case, unlawful presence does not accrue while the application is
pending unless the alien engages in unauthorized employment. DHS considers the .
application for asylum to be pending during any admmlstratlve orjudicial review
(including review in‘Federal court)

A denial of an asylum claim is not determinative of whether the claim was bona fide for
purposes of section 212(a)(9)(B)(iii)(!I) of the Act. Similarly, the abandonment of an
application for asylum does not mean that the application was not bona fide. The

Asylum Division within the Refugee, Asylum, and International Operations Directorate at .
USCIS' HQ can provide guidance regarding whether a filing of an asylum application

can be deemed "bona fide" based on the specific facts of the case and should be
contacted, if there are any questions as to the determination.

(i) Dependents in General. |

An individual who is included in the principal's asylum application (Form |-589) as a
derivative beneficiary is in a period of stay authorized as of the date the principal
applicant is in a period of stay authorized (unless he or she works without authorization
or it is deemed that the application for the derivative individual is not bona fide).
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However, if it is determined that the asylum application is not bona fide for reasons

- other than the ones to be attributed to the dependent, the individual is in a period of stay

authorized, for example until the determination.is made that the application was not
bona fide. Also, if the principal works without authorization, the derivative beneficiary

- only commences to accrue unlawful presence at the time the determination is made that

the principal had worked without authorization.

|

" A dependent's asylum case is no longer considered pending if the principal asylum

applicant notifies USCIS that the dependent is no longer part of the principal's
application, or if USCIS determines that the dependent relationship no longer exists (for
example because of divorce, or if the individual is no longer considered a “child"). In
such cases, USCIS will remove the individual from the pending asylum application; the
individual must file his or her own asylum application as a principal applicant within a

~ reasonable amount of time. The individual will commence to accrue unlawful presence

from the time USCIS has removed the dependent from the principal's application.
Individuals, who do file a bona fide application within a reasonable period of time, will be
deemed to have a pending application and they do not accrue unlawful presence from
the time the new bona fide application is pending.

|

- Finally, a derivative beneficiary, who is physically preéent in the United States but who

was not included on the asylum.application, is in a period of stay authorized at the time
the qualifying asylee files an Asylee/Refugee Relative Petition on behalf of the
individual. DHS interprets the language of section 212(a)(9)(Biii)(Il) of the Act to apply

to all applicants for asylum, including derivative beneficiaries who obtain their status

through an Asylee/Refugee Relative petltlon

Adjudicators should keep in mind that if the principal asylum applicant's dependent is
not yet 18 years old, then the dependent will be protected from accrual of unlawful

presence under section 21 2(a)(9)(B)(iii)(|) of the Act,

" (iii) Children Who Age Out and The Child Status Protection Act (CSPA). The CSPA

amended section 208(b)(3)(B) of the Act to allow continued classification as a child for
an unmarried son or daughter, who was under 21 years of age on the date the parent
filed for asylum, provided that the son or daughter turned 21 years of age while the
application remained pending. Therefore, if the requirements of the CSPA are met (the
alien is present in the United States, named in the asylum application of his or her

- parent, and the application was pending on or after August 6, 2002) the-individual may

continue to be classified as a "child" and can be considered to have a pending
application. Thqs unlawful presence does not accrue in such cases. .

Example: Form 1-589, Application for Asylum and for Withholding of Removal, was filed
on February 7, 2000, listing a 20- -year old derivative son in the United States. The son
turned 21 on October 1, 2000. The application remained pending through August 6,
2002 and continues to be pending. For purposes of the asylum application, the son
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coniinues to be a “child” because the application was filed prior to his 21* birthday. The
son will not start to accrue unlawful presence until and unless the application is denied.

- (C) Aliens Physically Presenf in the United States with pending Forms 1-730

Accrual of unlawful presence stops upon the filing of a bona fide Asylee/Refugee
Relative Petition (Form I-730). USCIS interprets the language of section

- 212(a)(9)(B)(iii)(!l) of the Act to apply to refugees and asylees alike. Therefore, once the
bona fide petition is properly filed on behalf of the individual, the individual will no longer

accrue unlawful presence.

If the alien was already accruin§ unlawful presence when the Form 1-730 was filed, and

the Form I-730 is subsequently denied, the individual will again begin to accrue unlawful

presence on the day after the denial of the petition. If, at the time of the filing of the

Form I-730, the alien was protected from the accrual of unlawful presence (for example,

was in lawful status or had another application pending), but the other basis for

- protection expired while the Form I-730 was pending, then the alien will begin to accrue
. unlawful presenceon the day after the denial of the Form I-730. ' '

No period during which the'bona fide Form I-730 was pending will be counted in
determining the accrual of unlawful presence. Since the filing of a Form I-730 does not

cure any unlawful presence that has already accrued, if the individual departs during the

pendency of the petition, the individual will trigger the 3-year and the 10-year bar, if
prior to the filing of the petition, the individual has already accrued sufficient unlawful
presence. Because a refugee has to be admissible as an immigrant pursuant to section
207 of the Act, the individual, upon his return to the United States, will be required to file
Form 1-602, Application By Refugee For Wavier of Grounds of Excludability, to
overcome the bars to admissibility before Form [-730 can be granted to confer
derivative refugee status. if the alien departs without advance parole, the individual will
have to seek the waiver through the U.S. consulate where the approved
Asylee/Refugee Relative Petition will be processed

}

(D) Beneficiary of Family Unity Protection (FUP) Granted pursuant to Section 301
of the Immigration Act of 1990; 8 CFR 236.15. No period of time in which an alien is

- a benefi cuary of FUP shall be taken into account in determining the period of unlawful

presence in the United States, for purposes of section 212(a)(9)(B) of the Act. If the
FUP application (Form 1-817) is approved, the accrual of unlawful presence will be
deemed to have stopped as of the date of the filing of Form I-817, Application for Family
Unity Benefits, and will continue through the period the alien retains FUP protection.
The grant of FUP protection does not, however, erase prior unlawful presence.

The filing of Form 1-817, by itself, does hot stop the accrual of unlawful presence. If the
Form [-817 is-denied, the individual will continue to accrue unlawful presence as if no
Form |-817 had been fi led
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Séction 212(a)(9)(B)(iii)(II1) of thé Act, by its terms, abplies only to Family Unity Program

benefits under section 301 of the Immigration Act of 1990. Congress provided similar
benefits under section 1504 of the LIFE Act Amendments of 2000. As a matter of

policy, USCIS treats section 1504 FUP cases the same as section 301 FUP cases, for

purposes of the accrual of unlawful presence. See AFM chapter 40.9.2(b)(3)(F), below.

(E) Certain Battered Spouses, Parents, and Children. An approved VAWA self-

petitioner and his or her child(ren) can claim an exception from inadmissibility under
section 212(a)(9)(B)(i) of the Act, if he or she can establish a substantial connection

~ between the abuse suffered, the unlawful presence, and his or her departure from the

United States. He or she claims this exception by submitting evidence of such
substantial connection with his or her adjustment application. If the exception is granted,

- the individual is deemed to not be inadmissible under section 212(a)(9)(B)(i) of the Act

for purposes of future immigration benefits. This exception does not apply to
inadmissibility under section 212(a)(9)(C)i) of the Act, which has its own VAWA walver
in section 212(a)(9)CYiii) of the Act.

) (F) Victims of Severe Form of Traﬁ' icking in Persons. Section 212(a)(9)BJ(i) of the

Act does not apply to certain victims of severe forms of trafficking. See section
212(a)(9)(BX(iii)(V) of the Act. Simitar to the battered spouses, a victim of a severe form
of trafficking in persons may claim an exception to inadmissibility under section

212(a)(9)(B)(i) of the Act, if he or she can demonstrate that the severe form of trafficking s

(as that term is defined in section 7102 of Title 22 U.S.C.) was at least one central
reason for the alien's unlawful presence in the United States. An individual can claim the

exception by submitting evidence of the central reason with Form 1-914, Application for -
T Nonimmigrant Status, or, at the time of the adjustment, when filing Form |-485, ~

Application to Register Permanent Residence or Adjust Status. 8 CFR 214.11; 8 CFR
245.23 If the exception is granted by USCIS, the individual will be deemed fo have
never accrued any unlawful presence for purposes of the current nonimmigrant benefits
application or any future benefits application.

If the exception is not granted, the individual may apply for a discretionary waiver of the
ground of inadmissibility. If seeking T nonimmigrant status, the alien would apply under
section 212(d)(3)( )or 212(d)(13) of the Act by filing Form [-192, Advance Permission
to Enter as Nonimmigrant. See 8 CFR 212.16. If the alien is already a T nonimmigrant,
and is seeking adjustment of status, the alien would file Form I-601, Application for
Waiver Grounds of Inadmnssnblhty See 8 CFR 212.18.

(G) Nonimmi rants with Pendln Requests for Extension of Status (EOS) or

Change of Status (COS)("Tolling"). Pursuant to section 212(a)(9)(B)(iv) of the Act, a

nonimmigrant, who has filed a timely request for extension of nonimmigrant status
(EOS) or chiange of nonimmigrant status (COS), is protected from accruing unlawful

- presence during the pendency of the application for up to 120 days (the accrual of

unlawful presence is "tolled"). Section 212(a)(9)(B)(iv) of the Act is only applicable to the
three-year bar of section 212(a)(9)( Yi)1) of the Act, and is also referred to as the
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"tolling-provision." However, udlawful presence for purposes of the 3-year bar will only

be tolled, if ‘
1) the alien has béen lawfully admitted or paroled into the
United States, and
2) the application for EOS or COS is timely filed, and not frivolous,
and ;
3) the alien does not engage and/or has not been
engaging in unauthorized employment. See section 212(a)(9)(B)(iv) of the
Act.

" By policy, USCIS has extended the 120-day statutory tolling period to cover the entire

period during which an application for EOS or COS is pending; this extension is valid for
the 3-year and the 10-year bars, For a more detailed description of this extension and
guidance concerning whether unlawful presence accrues after the 120-day period
specified by the statute, please see section 3(C) below.

(3) Aliens Present in Unlawful Status Who Do not Accrue Unlawful Presence b
Virtue of USCIS Policy for Purposes of Sections 212(a)(9)(B) and (C)(i)(l) of the
Act ‘ :

‘As noted in section (a)(2) of this.AFM chapter, there are some circumstances in which
an alien whose status is actually unlawful is, nevertheless, protected from the accrual of
unlawful presence. As a matter of policy, USCIS has determined that an alien whose
status is actually unlawful does not accrue unlawful presence in the situations described
in this subsection. These exceptions are based on policy, unlike the statutory _
exceptions listed in sections 212(a)(9)(B)(iii) and (iv) of the Act that were discussed in
section (b)(2) of this AFM chapter. It is USCIS' policy that these exceptions apply to
unlawful presence accrued for purposes of sections 212(a)(9)(B) and (C)(i)1) of the Act
unless otherwise noted.in this section. o

!

(A) Aliens with Properly Filed Pending Applications for Adjustment of Status or
Registry (Sections 209, 245, and 245(i) of the Act, sections 202 of Public Law 99-
603 (Cuban-Haitian Adjustment), section 202(b) of NACARA, section 902 of
HRIFA, and aliens with properly filed, pending Registry applications under
section 249 of the Act). Accrual of unlawful presence stops on the date the application

is properly filed pursuant to 8 CFR 103 and the regulatory filing requirements governing

the particular type of benefit sought. Note that, if the application is properly filed
according to the regulatory requirbmehts, the applicant will not accrue untawful
presence, even if it is ultimately determined that the applicant was not eligible for the
benefit in the first place. The accrual of unlawful presence is tolled until the application
is denied. : L

Example: An alien, who has been unlawfully in the United States for 90 days,
and who had worked without authorization during the 90 days, applies for
adjustment of status based on an approved I-130, Petition for Alien Relative. The
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-application for adjustment of status is properly filed, that is, the application is fully

executed, signed, and the applicant pays the proper fee. See 8 CFR 103.2(a)(7).
Also, with the application package, the alien provides a copy of Form 1-797,
Notice of Approval for the Alien Relative Petition, and a copy of the newest Visa
Bulletin, demonstrating that a visa number is immediately available in his or her
preference category. See 8 CFR 245.2. Therefore, USCIS accepts the
application and stamps it as received and properly filed as of January 1, 2007.
What is not readily apparent from the initial review of the application is that the
alien had previously worked without authorization, and therefore, he or she is not
eligible to apply for adjustment of status pursuant to section 245(c) of the Act.
However, because the application was accepted by USCIS as (technically)
properly filed, the applicant is now in authorized stay and does not accrue any
_unlawful presence during the pendency of the properly filed application for
adjustment of status.

At the time of the interview, on April 1, 2007, the applicant's adjustment of status
application is denied based on section. 245(c) of the Act, for having been
employed without authorization. On April 2, 2007, the alien's accrual of unlawful
presence resumes because he or she no longer has a pending application for
adjustment of status. The alien departs the United States on May 1, 2007, after
having secured an immigrant visa interview at the US Embassy/consular section
in his or her home country. In assessing the alien's inadmissibility under section
212(a)(9) of the Act, the consular officer will count the alien's 90 days of unlawful
presence that accrued prior to the filing of the adjustment of status application,
and the 30 days of unlawful presence that accrued after the adjustment of status
application was denied. However, the consular afficer will not count the time
period during which the adjustment of status application was pending because
the individual was in a period of stay authorized and did not accrue unlawful
presence during the pendency of the adjustment application. In fotal, the alien

had accrued 120 days of unlawful presence in the United States; the alien.is not -

lnadmlssmle under section 212(a)(9)(B) of the Act.

Except in the case of a NACARA or HRIFA application, the application must have been

- filed affirmatively (with USCIS) rather than defensively (before the immigration judge as

a form of relief from removal) for it to toll the accrual of unlawful presence; that is, an
alien, who files an application for adjustment of status after being served-with a Notice
to Appear (NTA) in removal proceedings, is not protected from the accrual of unlawful

presence. Accrual of unlawful presence resumes the day after the application is denied.

However, if the application that was filed with USCIS is denied, and the alien has a legal
basis upon which to renew the application in proceedings before an immigration judge,

 the protection against the accrual of unlawful presence will continue through the

administrative appeal. See for example for adjustment of status applications under *
section 245 of the Act: 8 CFR 245.2(a)(5)(ii) and 8 CFR 1245.2(a)(5)(i).
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(B) Nonimmigrants with Pending Requests for Extension of Status (EOS) or .
Change of Status (COS)("Tolling"). As noted in 40.9.2(b)2)(G) of this AFM chapter,
by statute, an alien does not accrue unlawful presence for up to 120 days while a non-
frivolous EOS or COS application is pending, provided that the alien does not work
and/or has not worked unlawfully. This is referred to as “tolling:" while the application is
pending after having been properiy filed, the alien will not accrue. unlawful presence.

- The above described statutory exception applies to section 212(a)(9)(B)(iX!) of the Act;
it does not apply to section 212(a)(9)(B)i)(1I) or (C)i)(1) of the Act. “

|
|
I

However, according to USCIS policy, an alien does not accrue unlawful presence (the
accrual of unlawful presence is tolled), and is considered in a period of stay authorized
for purposes of sections 212(a)(9)(B)(i)(1), (B)(i)II), and (C)(i)1) of the Act during the
entire period a properly filed EOS or COS application is pending, if the EOS or COS

~ application meets the following requirements: '

» the non-frivolous request for EOS or COS was filed timely. To be considered
timely, the application must have been filed with USCIS, i.e. be physically
received (unless specified otherwise, such as mailing or posting date) before the
previously authorized stay expired. See 8 CFR 103.2(a)(7); 8 CFR 214.1(c)(4); 8
CFR 248.1(b). An untimely request may be excused in USCIS' discretion
pursuant to 8 CFR 214.1(c)(4) and 8 CFR 248.1(b); and

o the alien did not work without authorization before the application for EOS or
-+ COS was filed or while the application is pending; and

o the alien has not failed to:maintain his or her status prior to the filing of the
- requestfor EOS or COS.. :

If these requirements are met, the period of aUthorized stay covers the 120-day
tolling period described in section 212(a)(9)(B)(iv) of the Act and extends to the
date a decision is issued on the request for EQS or COS.

A request for EOS or COS may be filed on Form I-539, Application to
Extend/Change Nonimmigrant Status, or may be included in the filing of Form

-129, Petition for a Nonimmigrant Worker.

Please see Section 40.9.2(b)(2)(G) of this AFM chapter for a detailed description of the
statutory tolling provision under section 212(a)(9)(B)(iv) of the Act, covering only
inadmissibil_ity under section 212(a)(9)(B)(i)(1) of the Act.

(C) Nonimmigrahts with Pending Requests for Extension of Status (EQS) or
Change of Status (COS) Who Depart the United States During the Peridency.

Departure from the United States:while a request for EOS or COS is pending, does not
subject an alien to the 3-year, 10-year, or permanent bar, if he or she departs after the
expiration of Form 1-94, Arrival/Departure Record unless the application was frivolous,
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'untimely, or the individual had worked without authorization. D/S nonimmigrants, who

depart the United States while an application for COS or EQS is pending, generally do
not trigger the 3-year, 10-year, or permanent bar under sections 212(a)(9)(B)(i) or
212(a)(9)(CXi)1) of the Act.

. M@M’mﬁohsz If the applicant subsequently applies for a

- nonimmigrant visa abroad, the individual has to establish to the satisfaction of
the consular officer that the application was timely filed and not frivolous. The
requirement that the application was timely may be established through the
submission of evidence of the date the previously authorized stay expired,

- together with a copy of a dated filing receipt, a canceled check payable to USCIS

for the EOS or COS application, or other credible evidence of a timely filing.

¢ Determination by a Consular Officer that the Application Was Non-Frivolous: To

be considered non-frivalous, the application must have an arguable basis in law

and fact, and must not have been filed for an improper purpose (such as to
prolong one's stay to pursue activities inconsistent with one's status). In
determining whether an EOS or COS application was non-frivolous, DOS has
instructed consular posts that it is not necessary to make a determination that
USCIS would have ultimately ruled in favor of the alien. See 9 Foreign Affairs
Manual (FAM) 40.92 Notes, Note 5c. : :

(D) Nonimmigrants - Effect of a Decision on the Request for Extension of Status

(EOS) or Change of Status (COS) on Unlawful Presence. The following information
pertains to applications requesting EOS or COS, or petitions that include requests for
EOS or COS. ' .

(i) Approved Requests. If a request for EQS or COS is approved, the alien will be
granted a new period of authorized stay, retroactive to the date the previous period of
authorized stay expired. This applies to aliens admitted until a specific date and aliens
admitted for D/S, | ’ '

|

- (ii) Denials Based on Frivolous Filings or Unauthorized Employment. If a request for

EOS or COS is denied because it was frivolous or because the alien engaged in
unauthorized employment, any and all time after the expiration date marked on

Form |-94, Arrival/Departure Record, will be considered uniawful presence time, if the

- alien was admitted until a specific date. However, if the alien was admitted for DS,

unlawful presence begins to accrue on the date the request is denied.

(iii) Denials of Untimely Applications. If a request for EOS or COS is denied because it

was not timely filed, unlawful presence begins to accrue on the date Form I-94 expired.

Iif, however, the alien was admitted for D/S, unlawful presence begins to accrue the day -

after the request is denied.
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(IV) Denials for Cause of Timely Filed, Non-Frivolous Applications for EOS or COS ifa

timely filed, non-frivolous request for EOS or COS is denied for cause, unlawful
presence begins to accrue the day after the request is denied. '

(v) Motion to Reopen/Reconsider. The filing of a motion to reopen or reconsider does
not stop the accrual of unlawful presence. See 8 CFR 103,5(a)(iv) (Effect of motion or
subsequent application or petition). However, if the motion is successful and the benefit
granted, the grant is effective retroactively. The alien will be deemed to not have
accrued unlawful presence. If DHS reopens proceedings, but ultimately denies the
petition or application again, the petition or application will be considered to have been
pending since the initial filing date. Thus, unlawful presence will accrue as specified in
paragraphs (ii), (iii) or (iv). In the case of a timely, non-frivolous application, unlawful
presence will accrue from the date of the last denial of the petmon or application, not
from the earlier, reopened declsmn

(vi) Appeal o the Administrative Appeals Office (AAO! of the Underlying Petition Upon

Which an EQS or COS Is Based. If an individual applies for an EOS or COS as part of
an 1-129, Petition for Nonimmigrant Worker, the adjudicator has to adjudicate two -
requests: The petltlon seeking a particular classifi catton and the request for an EOS or

The denial of an EOS or COS cannot be appealed See 8 CFR 214.1(c)(5) and
248.3(g). However, the denial of the underlying petition for the status classification can,

in general, be appealed. The filing of an appeal to the AAO for the denial of the
undertying petition, however, has no influence on the accrual of unlawful presence.

- Unlawful presence starts to accrue on the day of the denial of the request for EOS or

COS regardiess of whether the applicant or the petitioner appeals the denial of the
petition to the AAQ. However, if the denial of the underlying petition is reversed on
appeal, and the EOS or COS subsequently granted, the individual is not deemed to
have accrued any unlawful presence between the denial of the petition and request for
EOS or COS, and the subsequent grant of the EOS or COS.

(vii) Nonimmigrants - Mul_tlple Reguests for EOS Or COS ("Bridge Filings") and Its Effect
on Unlawful Presence. The terms “authorized status” (authorized period of admission
or lawful status) and “period of stay authorized by the Secretary of Homeland Security”
are not interchangeable. They do not carry the same legal implications. See Section.
(a)(2) of this AFM chapter. An alien may be in a period of stay authorized by the

- Secretary of Homeland Security but not in an authorized status

_An alien whose authorized status'expires while a timely filed request for EOS or COSis
-pending, is in a period of stay authorized by the Secretary of Homeland Secunty The

alien does not accrue unlawful presence as long as the timely filed request is pending.
However, the filing of a request for EOS or COS does not put an individual into valid
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and authorized nonimmigrant status, i.e. he or she is not in authorized status.

Therefore, if an individual has filed an initial application for EOS or COS and
subsequently files additional (untrmely) requests for EOS or COS, the subsequently filed
request will not stop the individual from accruing unlawful presence, if the initial request
is denied.

E) Aliehs with Pending Leqalization Applications, Sgeciel Agricultural Worker

SAW) Applications, and LIFE Legalization Applications. An alien who properly filed
an application under section 245A of the Act (including an applicant for Legalization
under any Legalization-related Class Settlement Agreements); section 210 of the Act, or
section 1104 of the LIFE Act, is'in a period of authorized stay as long as the application
remains pending. Accrual of unlawful presence stops on the date the application is filed
and resumes the day after the application is denied. However, if the denial is appealed,
the period of authorized stay contlnues through the administrative appeals process.
Denied applications cannot be renewed before an immigration judge. Therefore, the
period of authorized stay does not continue through removal proceedmgs or whrle a
petition for review is pendlng in Federal court ' ,

‘(F) Aliens granted Family Umty Program Benef ts under section 1504 of the LIFE

Act Amendments of 2000

Section 212(a)(9)(B)(IIN)iii) of the Act by its terms, applles only to Family Unity Program
(FUP) benéfits under section 301 of the Immigration Act of 1990. Congress provided
similar benefits under section 1504 of the LIFE Act Amendments of 2000. As a matter
of policy, USCIS treats section 1504 FUP cases the same as sectron 301 FUP cases,
for purposes of the accrual of unlawful presence.

As with section 301 FUP cases, if the Form I-817 is approved then the alien will be
deemed not to accrue unlawful presence from the Form |-817 fi Img date throughout the
period of the FUP grant. |

A grant of FUP benefits under section 1504 does not, however, erase any unlawful
presence accrued before the grant of FUP benefits under section 1504 of the LIFE Act
Amendments of 2000. \

Also, as wrth section 301 FUP cases the filing of Form [-817, by itself, does not stop the
accrual of unlawful presence. If the Form I-817 is denied, the individual will contrnue to
accrue unfawful presence asif no Form I-817 had been fi led

(G) Aliens with Pending Apglrcatrons for Temgorary Protected Status (TPS)

" pursuant to Section 244 of the Act. The period of authorized stay begins on the date
a prima facie application for TPS is filed, provided the application is ultimately approved.
If the application is approved, the period of authorized stay continues until TPS status is

terminated. If the application is denied, or if prima facie eligibility is not established,
unlawful presence accrues as of the date the alien’s previous period of authorized stay
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-ekpired The application for TPé can be renewed in removal proceedings pursuant to 8

CFR 244.11 and 8 CFR 1244. 11 and the period of authorized stay contrnues through
removal proceedings. :

(H) Aliens Granted Voluntary Departure pursuant to Section 240B of the Act

Voluntary departure is a discretionary relief that allows certain favored aliens to leave
the country willingly. Voluntary departure can either be granted by DHS, by the
immigration judge, or the Board of Immigration Appeals (BIA). The length of the
voluntary departure period that can be granted depends on the stages of proceedings

- the alien is in. If the alien is not in removal proceedings, DHS can grant voluntary
departure for up to 120 days. See section 240B(a) and 8 CFR 240.25. The denial of

voluntary departure at this stage, cannot be appealed; however, the denial is without
prejudice to the alien for a later application of voluntary departure in removal
proceedings. See 8 CFR 240.25(e).

If the alien is in removal proceedings but these praceedings are not yet completed, or if
the alien's proceedings are at the conclusion, the immigration judge or the judge at the
BIA, may grant voluntary departure. See section 240B(a) or (b) of the Act; 8 CFR .
1240.26. If the 1J denies voluntary departure, the denial can be appealed to the BIA. 8
CFR 1240.26(g). The time period granted can be up to 120 days if granted prior to
completion, or up to 60 days if granted at the conclusion of proceedings. See 8 CFR
1240.26(€). Under certain circumstances, the voluntary departure period can be
extended, or voluntary departure reinstated. Voluntary departure is always granted in
lieu of removal proceedings or a final order of removal, Therefore, if an alien timely
departs according to the voluntary departure period, the alien is not subject to a final

order of removal. However, if the alien fails to depart, and there was an alternate order

of removal, the altemate order will be become effective upon the alien' s fallure to
depart. See 8 CFR 1240. 26(d) '

On December 18, 2008, the Department of Justice amended the voluntary departure
rule; the changes became effective on January 20, 2009 and apply prospectively only.
73 FR 76927 (December 18, 2008) The new rules clarified the relationship between
voluntary departure and the fi Irng of a motion to reopen/reconsider or petition for review.
It also clarified the impact of the failure to post bond on voluntary departure and the
alternate order of removal.

General Rule for the Accrual of Unlawful Presence in Connection With A Grant of
Voluntary Departure: Accrual of unlawful presence stops on the date an alien is
granted voluntary departure and resumes on the day after voluntary departure expires,
if the alien has not departed the Umted States accordmg to the terms of the grant of
voluntary departure.

(i) Voluntary Departure Granted by DHS pursuant to 8 CFR 240.25 (Including Extension
of Voluntary Departure). If DHS grants voluntary departure before initiation of removal

!
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|
proceedings, time spent in voluntary departure does not add to an alien’s unlawful
presence. A grant of voluntary departure prior to the initiation of removal proceedings
may not exceed 120 days. See section 240B(a)(2) of the Act. Pursuant to 8 CFR .
240.25, voluntary departure may be extended at the discretion of the Field Office
Director, except that the total period allowed, including any extensions, may not exceed
the 120-day limit. Courts may not extend voluntary departure but they may reinstate
voluntary departure. | : -

(ii) Voluntary Departure Granted Pursuant to Section 2408 of the Act after the |nitiation

of Removal Proceedings. If a person is granted voluntary departure after

commencement of removal proceedings, unlawful presence ceases to accrue with the
grant, and resumes after the expiration of the voluntary departure period. Voluntary

departure after the initiation of removal proceedings is governed by section 240B(b) of
the Actand 8 CFR 1240.26. ' L '

If the immigration judge grants voluntary departure, the-alien is not subject to the 3-year
bar because of the wording of section 212(a)(9)(B)(i)(!) of the Act. However, the fact that
proceedings commenced does not stop the accrual of unlawful presence time for
purposes of the 10-year and the permanent bar. See 8 CFR 239.3. ' '

(ili) Reversal of a Denial of Voluntary Departure. If the denial of voluntary departure by
the Immigration Judge is reversed on appeal by the BIA, the time from the denial to the

reversal will be considered authorized stay in the United States (Remember: A denial of
voluntary departure by USCIS cannot be appealed.) '

(iv) Reinstatement of Voluntary Departure by the Board Of Immigration Appeals (BIA) or
the Immigration Judge. An immigration judge or the BIA may reinstate voluntary
departure in a removal proceeding that has been reopened for a purpose other than
solely making an application for voluntary departure, and if reopening was granted prior
to the expiration of the original period of voluntary departure. See 8 CFR 1240.26(h). In

.no event can the reinstatement of voluntary departure result in a total period of time,

including any reinstatement, exceeding the 60 or the 120 days of voluntary departure

 stated in section 240B of the Act. If voluntary departure is reinstated by the BIA or by

the immigration judge, the time from the expiration of the grant of voluntary departure to
the grant of reinstatement is not considered authorized stay. However, the time of the
reinstated voluntary departure to the ending period of this voluntary departure, is
considered authorized stay. Reinstatement of voluntary departure is regulated at

8 CFR 1240.26(h). o |

(v) Effect of a Petition for Review!In a case involving a grant of voluntary departure
before January 20, 2009, if a Federal court with jurisdiction to review the removal order
stays the running of the voluntary departure period while the case is pending, the alien

will continue to be considered to be under a grant of voluntary departure and will not
accrue unlawful presence. ' _ : . :
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- For any EQIR grant of voluntary departure on or after January 20, 2009, however, the -

filing of a petition for review terminates a grant of voluntary departure and makes the
alternate removal order immediately effective. 8 CFR 1240.26(i). If the alien files a
petition for review, therefore, the alien will no longer be protected ffom the accrual of
unlawful presence based on the voluntary departure grant. If the alien remains in the
United States while the petition is pending, the accrual of unlawful presence will begin

the day after the petition for review is filed. This regulation, however, gives the alien 30
days after filing the petition for review in order to leave the United States voluntarily. If
the alien leaves within this 30-day period, the alien will continue to be protected from the .
accrual of unlawful presence up to the date of the alien’s actual departure :

'(vr) Voluntary Departure and the Filing of A Motion to Reopen To the Board of

Immigration Appeals (BIA) ,
A motion to reopen is a form of procedural relief that asks the BIA to change its decision
in light of newly discovered evidence or a change in circumstances since the hearing.

‘See Dada v. Mukasey, 128 S.Ct. 2307, 2315 (2008). In general, a motion to reopen has

to be filed within 90 days. See 240(c)(7) of the Act. Therefore, an alien granted
voluntary departure for a period of up to 60 days is either faced with the choice of
departing according to the voluntary departure order, or to make use of his or her
statutory right to file the motion to reopen and to await the result of the adjudication of
the motion.

In 2008, the Supreme Court addressed the issue and held that to safeguard the right to
pursue a motion to reopen for voluntary departure recipients, the alien must be
permitted to withdraw, unilaterally and without regards to the underlying merits of the
motion to reopen, a voluntary departure request before expiration of the departure
period. See Dada v. Mukasey, 128 S.Ct. 2307, 2320 (2008). As a result, the alien has
the option either to abide by the terms and receive the agreed upon benefits of
voluntary departure; or, alternatively, to forego those benef ts and remain in the United

: States to pursue an administrative motion.

Therefore, rf an alien was |n|trally granted voluntary departure by the immigration judge
or the Board of Immigration Appeals before January 20, 2009, but the alien later
requests withdrawal of the voluntary departure order, the alien will commence to accrue
unlawful presence at the time of the administratively final order of removal unless the
alien is otherwise protected fromithe accrual of unlawful presence (such as the grant of
a stay of removal by the BIA). The motion to reopen does not toll voluntary departure. If
the alien requests a withdrawal of the voluntary departure order, the alien will accrue
unlawful presence as if voluntary departure had never been granted even if the request
for wﬂhdrawal is made, for example, on the last day of the voluntary departure period.

The Dada decision does not apply, however to any EOIR grant of voluntary departure
that is made on or after January 20, 2009. Under 8 CFR 1240.26(b)(3)iii), filing a
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motion to reopen or reconsider duﬂng the voluntary departure period automatically
terminates the grant of voluntary departure, and makes the alternative removal order’
effective immediately. Thus, for a grant of voluntary departure on or after January 20,

2009, the alien will no longer be protected from the accrual of unlawful presence

beginning the day after the date the alien files a motion to reopen or to reconsider.

(1) Aliens Granted Stay of Removal. A stay of removal is an administrative or judicial
remedy of temporary relief from removal. The grant of a stay of removal can be
automatic or discretionary. See sections 240(b)(5) and 241(c)(2) of the Act; 8 CFR
241.6, 8 CFR 1241.6, 8 CFR 1003.6, and 8 CFR 1003.23(b)(1)(v). During a grant of
stay of removal, DHS is prevented from executing any outstanding order of removal,
deportation, or exclusion. Therefore, an alien granted stay of removal does not accrue

unlawful presence during the period of the grant of stay of removal. A stay of removal

does not erase any previously accrued unlawful presence.

If an individual is ordered remov:ed in-absentia pursuant to section 240(b)(5)(A) of the |

-Act, and he or she challenges the order in a motion to rescind the in absentia order

pursuant to section 240(b)(5)(C) of the Act, the alien's removal order will be stayed

- automatically until the motion is decided. See section 240(b)(5)(C) of the Act. The order

will be stayed through a possible appeal to the Board of Immigration Appeals (BIA) or
Federal court. See Matfer of Rivera-Claros, 21 I&N Dec. 232 (BIA 1996). For purposes
of section 212(a)(9)(B) and (C)(i)(!) of the Act, an individual, who filed a motion to
rescind an in absentia order of removal pursuant to section 240(b)(5)(C) of the Act, will
not accrue unlawful presence during the pendency of the motion, including any stages
of appeal before the BIA or Federal court. .

(J) Aliens Granted Deferred Action. A DHS field office director may, in his or her
discretion, recommend deferral 6f (removal) action, an act of administrative choice in
determining, as a matter of prosecutorial discretion, to give some cases lower
enforcement priority. Deferred action is, in no way, an entitlement, and does not make
the alien's status lawful. Deferred action simply recognizes that DHS has limited
enforcement resources and that every attempt should be made administratively to utilize
these resources in a manner which will achieve the greatest impact under the
immigration laws. There is no specific authority for deferred action codified in law or

- regulation although certain types of benefits refer to a grant of deferred action. For

more information on Deferred Action, please see Detention and Removal Operations
Policy and Procedure Manual (DROPPM), Chapter 20.8. -

. Accrual of unlawful presence stops on the date an alien is granted deferred action and

resumes the day after deferred action is terminated. The granting of deferred action
does not eliminate any prior periqu of unlawful presence.

(K) Aligns Granted Withholding of Removal under Section 241(b)(3) of the Act or

Deportation under Former Section 243 of the Act. Accrual of unlawful presence
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stops on the date that wrthholdmg is granted and contlnuous through the period of the
grant.

(L)Aliens Granted Withholding of Removal or Deferral of Removal under the
United Nations Convention Against Torture Pursuant to 8 CFR 208.16 and 8 CFR

208.17. Accrual of unlawful presence stops on the date that withholding or deferral is
granted and continuous through the period of the grant.

~ (M) Aliens Granted Deferred Enforced Departure (DED). The period of authorized

stay begins on the date specified in the Executive Order or other Presidential directive
and ends when DED is no longer in effect :

(N) Aliens Granted Satrsfactog Degarture under 8 CFR 217.3. Under 8 CFR
217.3(a).-a Visa Waiver Program (VWP) alien, who obtains a grant of satisfactory

departure from U.S. Immigration and Customs Enforcement, and who leaves during the

satisfactory departure period, is deemed to not have violated his or her VWP admission.

~ Thus, unlawful presence will- not accrue dunng the satisfactory departure period, if the

alien departs as required. If the alien remains in the United States after the expiration of
- the grant of satisfactory departure, unlawful presence will begin to accrue the day after
the satisfactory departure period expires unless some other provision or policy

determination protects the person from accrual of unlawful presence. See section (b) of

this AFM chapter.

4) Effect of the Protection from the Accrual of Unlawful Presence on Previouély

Accrued Unlawful Presence: Protection from the Accrual of Unlawful Presence
Does Not Cure Previously Accrued Unlawful Presence

Unless stated otherwise, protection from the accrual of unlawful presence under any
section of this AFM chapter does nof cure any unlawful presence that the alien may
have already accrued before the alien came to be protected.

Example: An alien accrues 181 days of unlawful presence. He or she then
applies for adjustment of status Although the alien had accrued 181 days -
of unlawful presence before he or she applied for adjustment of status, the
alien stops to accrue unIawfuI presence once the adjustment of status
application is properly filed. However, the already accrued unfawful

_presence of 181 days continues to apply to the alien. If the alien departs
after having obtained a grant of advance parole, the individual will be -

- subject to the 3-year bar under section 212(a)(9)(B)(i)(1) of the Act.

(5) Effect of Removal Proceedings on UnIawfuI Presence

'(A) Initiation of Removal Proceedings. The rnmatlon of removal proceeding has no
effect, neither to the alien’s benefit nor to the alien’s detriment, on the accrual of
~ unlawful presence See 8 CFR 239 3. If the alien is already accruing unlawful presence
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when removal proceedings are initiated, the alien will continue to accrue unlawful
presence unless the alien is protected from the accrual of unlawful presence (as
described in these AFM chapters). If the alien is not accruing unlawful presence when
removal proceedings begin, the alien will continue to be protected from the accrualof

“unlawful presence until the immigration judge determines that the individual has violated

his or her status, or until Form -94, Arrival/Departure Record expires, whichever i i

earlier (and regardless of whether the decision is subsequently appealed).

Example 1: An alien, Who is present without inspection, is placed in proceedings.
The alien was already accruing unlawful presence when placed in proceedings,
and will continue to do so while in proceedings unless a provision described in
this AFM chapter stops the accrual of unlawful presence.

. f . .

- Example 2: An alien, admitted as an LPR, is placed in removal proceedings
because of a criminal conviction. As an LPR, the alien does not accrue unlawful
presence. The alien will not begin to do so unless the alien becomes subject to a
final order of removal, that is, when LPR status is terminated.

Example 3: An alien, admrtted as a nonimmigrant for duration of status, is
placed in removal proceedings. The alien does not accrue unlawful presence
while the proceedings are pending. If the immigration judge rules in the afien’s
favor on the removal charge, no unlawful presence applies to the alien. If the
immigration judge sustains the removal charge, unlawful presence begins to
accrue the day after the |mm|grat|on judge's decision becomes administratively
final. , .
Example 4: An alien Is admitted as a nonimmigrant until January 10, 2011. On
~March 15, 2009, DHS places the alien in removal proceedings, claiming that the
alien had violated a condition of admission. On May 1, 2010, the immigration
judge sustains the removal charge, and the alien appeals. The Board of
Immigration Appeals affirms the decision. Once the removal order becomes
administratively final, the alien will accrue unlawful presence from May 2, 2010,
the day after the immigration judge's order.

Example 5: An alien is admitted as a nonimmigrant until January 10, 2011. On
March 15, 2009, DHS places the alien in removal proceedings, claiming that the
alien had viclated a condition of admission. On May 1, 2010, the immigration -
judge rules in the alien's favor and dismisses the removal charge. The alien will
not be deemed to have accrued any unlawful presence.

N

i

Example 6: An alien i in unlawful status properly files with USCIS an adjustment
of status application.: USCIS denies the application and places the alien in

. proceedings. The alien renews the application before the Immigration Judge.
Because the alien is renewing an affirmative application that had stopped the
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accrual of unlawful presence, the alien does not accrue unlawful presence while
the adjustment application is pending before the 1J.

Example 7: An alien whose nonimmigrant admission ended on November 6,

12008, is placed in removal proceedings. On February 6, 2009, the alien files an
adjustment application with the immigration judge. The alien had never filed with
USCIS. Because the application is not the “renewal” of an affirmative
application, filing the application with the immigration judge does not stop the -
accrual of unlawful presenc_:e_.

. Example 8. Same facts as in Example 7, except that the alien’s application i is
under NACARA or HRIFA In this situation, filing the application does stop the

accrual of unlawful presence. f

Example 9: An alien is admitted as a nonimmigrant until January 10, 2011. On
March 15, 2009, DHS places the alien in removal proceedings, claiming that the
alien had violated a condition of admission. Removal proceedings are still
pending on January 11, 2011. Regardless of the outcome of the proceedings, the
alien will accrue unlawful presence the day after the |-94 expires, that is, on
January 11, 2011.

The result in Example 9 is consistent with Mattér of ‘Halabi, 15 I1&N Dec.105 (BIA
1974), where the Board of Immigration Appeals (BIA) held that the expiration of

the alien’s authorized period of stay rendered the alien subject to removal without

the need to resolve the' original charge listed in the Notice to Appear (in Halabi,
the individual was originally charged with having violated his status). The BIA
indicated that being able to charge the alien as a visa overstay from the date the
alien’s period of authorized stay expired, although while in removal proceedings,
did not “punish” the alien for contesting the original removal charge. See Halabi,
at 106; see also Reno v. American-Arab Anti-Discrimination Committee, 525 U.S.
471, 491 (1999) (Removal of an alien, who has remained longer than. authorized,
is not punishment but simply a matter of the alien’s “being held to the terms
under which he was admitted."); cf. Westover v. Reno, 202 F.3d 475 (1 Cir.
2000) (dicta), and Halabi'at 107-08 (Roberts, Board Chair, dissenting). The alien
may avoid any accrual of unlawful presence, for example, by offering to settle the
removal proceeding by agreelng to leave the United States no later than the date
his or her status expires in return for dismissal of the charge of having violated

 his or her status before that date. See 8 CFR 239.2(a)(4) (notice to appear may
be cancelled, if alien has left the United States). Leaving at the expiration of the
period of authorized stay and the resulting dismissal of removal proceedings
would also avoid the risk of a ruling against the alien on the original charge of
having violated his or her status before it expired.
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(B) Effect of Filing an Appeal or Petition for Review on Unlawful Presence. As
noted, the initiation of removal proceedings does not affect the accrual of unlawful
presence. See 8 CFR 239.3, Thus, the fact that an alien or DHS files an appeal to the

- Board of Immigration Appeals (BIA) or seeks judicial review of a removal order or the

relief granted, does not affect the alien's position in relation to the accrual of unlawful
presence. If the Board or a Federal court vacates the removal order, however, the alien |
will not be deemed to have accrued unlawful presence solely on the basis of the

+ vacated removal order. If the Board or the Federal court affirms the removal order; the

alien will be deemed to have accrued unlawful presence from the date of the
immigration judge’s order, unless the alien was already accruing unlawful presence on
that date. 3 , L

(6) Effect of an Order of Supervision pursuant to 8 CFR 241.5 on Unlawful

Presence

Unless protected by some other provision included in this AFM chapter, an alien present
in an unlawfuf status continues to accrue unlawful presence despite the fact thatthe -

alien is subject to an order of supervision under 8 CFR 241.5.

(c) Relief from Inadmissibility under Section 212(a)(9)(B)(i)!) and (II), and Section

212(a)()C)(i)(1) of the Act

(1) Waiver of the 3-Year Bar or‘the 10-Year Bar under Section 212(a)(9)(BJ(i) of the

Act

(A) Nonimmigrants. If a nonimmigrant is inadmissible, the nonimmigrant may apply for
advance permission to enter as a nonimmigrant despite his or her inadmissibility
pursuant to section 212(d)(3) of the Act, which is granted in the discretion of the
Secretary of Homeland Security. If the alien is an applicant for a-nonimmigrant visa at
the American consulate, the alien will have to apply for this type of temporary
permission through the consulate. The application is adjudicated by the United States
Customs and Border Protection (CBP), Admissibility Review Office (ARQY pursuant to

 section 212(d)(3)(A)(i) of the Act. If the alien is an applicant at the U.S. border for

admission because he or she is not required to apply for a visa (other than visa waiver -
applicants), the application is filed with a CBP designated port of entry or designated X

Preclearance office. See section 212(d)(3)(A)(ii) and 8 CFR 212.4.

If the nonimmigrant status applicant is an applicant for T or U visa status, the applicant
has to file Form 1-192 with USCIS at the Vermont Service Center (VSC).

(B) Immigrants and Adjustment of Status Applicants Who Are the Spouses. Sons
or Daughters of U.S. Citizens or LPRs, and Fiancé(e)s of U.S. Citizens. DHS has
discretion to waive an alien's inadmissibility under section 212(a)(9)(B) of the. Act if the
alien is applying for an immigrant visa or adjustment of status and the alién is the
spouse, son, or daughter of a U.S. citizen or LPR, or the fiancé(e) of a U.S. citizen (in
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relation to a K-1/K-2 visa). The alien must establish that denying the alien’s admission
to the United States, or removing the alien from the United States would result in
extreme hardship to the alien’s U.S. citizen or LPR spouse, parent, or the K visa

petitioner. See section 212(a )(9)( )v) of the Act; see 8 CFR 212.7(a). The application is |

filed on Form I-601, Application for Waiver of Grounds of Inadmissibility, with the
respective fee as stated in 8 CFR 103.7(b). There is no judicial review available, if the
waiver is denied but the denial can be appealed to the Adm|n|strat|ve Appeals Office of
USCIS pursuant to 8 CFR 103

If the alien seeks a waiverin relatlon to an application for a K-1 or K-2 visa, approval of
the waiver is conditioned on the K-1's marrying the citizen who filed the K nonimmigrant
visa petition within the statutory time of three (3) months from the day of the K-1
nonimmigrant's admission. The reason for this condition is that, at the time of the
issuance of the K-1 or K-2 nonimmigrant visa, the K-1 and K-2 nonimmigrants are not
yet legally related to the petitioner in the manner required by section 212(a)(9)(B)(v) of
the Act. If the K-1 nonimmigrant does not marry the petitioner, and the K-1 and K-2
nonimmigrants do not acquire LPR status on that basis, USCIS may ultimately deny the
Form [-601.

~ There is no waiver available to an alien parent if only his or her U.S. citizen or LPR child

expen‘ences extreme hardship on account of the mother's or father's removal.

(C) Asylees and Refugees Seekmg Adjustment of Status. Section 212(a)(9 )(B)

grounds of inadmissibility can be waived for Asylees and Refugees seeking adjustment

- of status pursuant to section 209(c) of the Act. Such aliens must file Form 1602, !

Application by Refugee For Waiver of Grounds of Excludability. Under current USCIS -
policy, it is within the adjudicator’s discretion to determine whether the waiver can be
granted without requiring the fi iling of Form |-602. See AFM chapter 41.6; October 31,
2005, Domestic Operations memorandum — Re: Waiver under Section 209(c) of the
Immigration and Nationality Act (AFM Update 05-33). '

Normally, waiver applications for refugees are handled overseas before apersonis -
approved for refugee classification. See 8 CFR 207.3(b). However, if a ground of

inadmissibility arose after the alien’s approval for refugee classification, or if the ground

was not known to the officer who made such approval, the waiver may be sought and
adjudicated as part of the refugee adjustment process. See AFM Chapter 23.6 (Asylee
and Refugee Adjustment). [

(D) TPS Applicants. Section 212( a)(9)(B) of the Act may be waived.for humanitarian
purposes, to assure family umty, or when it would be in the public interest to grant the
waiver. The waiver is filed on Form 1-601, Application for Waiver of Grounds of
Inadmissibility. See section 244 of the Act: 8 CFR 244.3,

' .
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Granting a waiver to a TPS applicant for purposes of the TPS application does not
waive any grounds of inadmissibility in connection with a subsequent application for
adjustment of status, although both are filed on Form 1-601. This is because the
standard for adjustment of status applicants to have a ground of inadmissibility waived
is generally an “extreme hardship"- standard for section 212(a)(9)(B) of the Act (3-year

and 10-year bars), and not the lesser standard for TPS, i.e. the standard that the waiver -

may be granted for "humanitarian purposes, to assure family unity, or public interest."”

Therefore, if an adjustment of status applicant, who was previously granted TPS status,
presents an approved Form 1-601 to the adjudicator, the adjudicator should not accept
this approved Form |-601 as evidence that the alien is not inadmissible under section
212()(9)(B) of the Act for purposes of the adjustment of status application. Rather, the
adjudicator should direct the applicant to file a new Form 1-601 to overcome the specific
grounds of inadmissibility for adjustment of status purposes.

(E) Legalization under Section 245A of the Act and Any Legalization-related Class
Settlement Agreements, and Legalization Applicants pursuant to 8. CFR 245a.2(k)

and 8 CFR 245a.18. The waiver can be granted for humanitarian purposes, to ensure
family unity, or when the granting of such a waiver is otherwise in the public interest,
The waiver is filed on Form [-690, Application for Waiver of Grounds of Inadmissibility
pursuant to Section 245A or 210/of the Immigration and Naturalization Act.

(2) Walver of the Permanent Bar under Section 212(a){8)(C)(i)I) of the Act

Generally, there is no “waiver” of inadmissibility under section 212(a)(9)(C)(i)(1) of the
Act. Rather, an alien who is inadmissible under section 212(a)(9)(C)(i) of the Act must,
generally, obtain consent to reapply for admission under section 212(a)(9)(C)(ii) of the
Act. See AFM chapter 43 concerning Consent to Reapply, which is sought by filing
Form I-212, Application for Permission to Reapply for Admission into the United States
after Deportation or Removal. ' . \

As stated by the Board of Immigration Appeals (BIA) in Matter of Torres-Garcia, 23 1&N
Dec. 866 (BIA 2006), the consent to reapply regulation at 8 CFR 212.2 predates the

- enactment of section 212(a)(9)(C) of the Act and the related consent to reapply

provision in section 212(a)(9)(A)(iii) of the Act. Thus, aithough the filing procedures in 8
CFR 212.2 are still in effect, the substantive requirements of the provisions in section
212(a)(9) of the Act govem during the adjudication of Form [-212, Application for
Permission to Reapply for Admission into the United States After Deportation and
Removal, a USCIS adjudicator must consider the specific requirements of section -
212(a)9)(C)(ii) of the Act when adjudicating Form I-212. A Form 1-212 cannot be

approved for an alien who is inadmissible under section 21 2(a)(9)(CX(i) of the Act unless .

the alien has been abroad for at least 10 years. Matter of Toes-Garcia, supra. This
rule applies in the 9™ Circuit as well as in other circuits. Gonzales v. Department of

 Homeland Security, 508 F.3d 1227 (9 Cir. 2007).
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There are, however, some waivers that are also available to certain categories of aliens,
who are inadmissible under section 212(a)}9)(CXi)(1) of the Act. If an alien is eligible for
one of these waivers, and the waiver is granted, it is not necessary for the alien to

obtain approval of a Form 1-212. . -

(A) HRIFA and NACARA Applicants. A waiver can be granted at the discretion of
USCIS. The waiver is sought by filing Form [-601, Application for Waiver of Grounds of
Inadmissibility. See 8 CFR 245.13(c)(2) and 8 CFR 245.15(e)(3). However, the standard
that applies to the adjudication is the same standard as if the alien had filed Form 1-212,
Application for Permission to Reapply for Admission into the United States after
Deportation or Removal. See February 14, 2001 Office of Field Operations
Memorandum, Changes to Section 202 of the Nicaraguan Adjustment and Central
American Relief Act (NACARA), and the Haitian Refugee Immigration Fairmess Act of
1998 (HRIFA), based Upon the Provisions of and Amendments to the Legal Immigration
Family Equity Act (LIFE). :

(B) Legalization, SAW, LIFE Act Legalization, and Leqalization Class Settlement ,
Agreement Applicants: A waiver can be granted to such an applicant, if the applicant '
establishes that a waiver should be granted based on humanitarian reasons, to ensure
family unity, or because granting the waiver would be in the public interest. The waiver

is filed on Form 1-690, Application for Waiver of Grounds of Excludability under Section. -
245A or 210 of the Act. See 8 CFR 210.3(e), 8 CFR 245a.2(k), and 8 CFR 245a.18(c).

(C) IPS Applicants. TPS applicants may obtain waivers for certain grounds of |
inadmissibility, including inadmissibility under section 212(a)(9)(C) of the Act. See

_ section 244(c)(2) of the Act. The permanent bar may be waived for humanitarian

purposes, to assure family unity, or when the granting of the waiver is in the public
interest. See 8 CFR 244.3. The waiver is filed on Form 1-601, Application for Waiver of

- Grounds of Inadmissibility. See id. .

Granting a waiver to an applicant for purposes of the TPS application does not waive
any grounds of inadmissibility in connection with a subsequent application for
adjustment of status, although both are filed on Form 1-601. This is because the
standard for adjustment of status applicants to have waived inadmissibility is different

-from the one used for TPS applicants. In order to overcome the permanent bar to-

admissibility under section 212(a)(@)(C)(i)(!) of the Act, an.applicant for an immigrant
visa has to file Form [-212, Application for Permission to Reapply for Admission into the

- United States after Deportation or Removal, rather than Form 1-601, and no earlier than

ten (10) years after the alien’s last departure. See section 212(a)(9)(CX(ii) of the Act.

Therefore, if an adjustment of status applicant, who was previously granted TPS status,

- presents an approved Form |-601 to the adjudicator, the adjudicator should not accept -

this approved Form I-601 as evidence that the person is not inadmissible under section -
212(a)(9)(C)iX) of the Act for purposes of the adjustment of status application. Any .
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Form 1-212 that is filed by é TPS applicant would be adjudiCated according to same
principles that apply generally to aliens who are inadmissible under section
212(a)(9)(C)(i)(1) of the Act, including the requirement that the alien may not obtain

consent to reapply under section 212(a)(9)(C)(ii) unless the alien satisfies the 10-year

~ absence requirement in the statute.

(D) Certain Battered Spouses,’ Parents, and Children. An approved VAWA self-

petitioner and his or her child(ren) can apply for a waiver from inadmissibility under
section 212(a)(9)(C)i) of the Act, if he or she can establish a "connection” between the
abuse suffered, the unlawful presence and departure, or his or her removal, and the
alien’s subsequent unlawful entry/entries or attempted reentry/reentries. See section

- 212(a)(9)(Ciii) of the Act. The waiver is filed on Form |-601; Application for Waiver of
Grounds of Inadmissibility, with fee. If the waiver is granted, the ground of inadmissibility .

and any relating unlawful presence is deemed to be erased for purposes of any future
immigration benefits applications. " o

(E) As lee and Refugee Adjustment Applicants under Section 209(c) of the Act.
Asylee and Refugee applicants for adjustment of status may obtain a waiver of
inadmissibility in lieu of consent to reapply. The waiver is filed on Form [-602,

- Application by Refugee for Waiver of Grounds of Excludability. See 8 CFR 209.1 and 8

CFR 209.2(b); see also AFM chapter 41.6. Under current USCIS policy, it is within the
adjudicator's discretion to determine whether the waiver can be granted without
requiring the filing of Form -802. See AFM chapter 41.6; October 31, 2005, Domestic
Operations memorandum — Re: Waiver under Section 209(c) of the Immigration and
Nationality Act (AFM Update 05-33), . :

Normally, waiver applications for refugees are handled overseas before a person is
approved for refugee classification. See 8 CFR 207.3. However, if a ground of
inadmissibility arose after the alien’s approval for refugee classification, or if the ground
was not known to the officer who made such approval, the waiver may be sought and
adjudicated as part of the refugee adjustment process. See AFM chapter 23.6 (Asylee

and Refugee Adjustment). |

- Note that the 10-year waiting period norrhally imposed on applicants for consent to
reapply under this ground of inadmissibility (see section 212(a)(9)(C)ii) of the Act) does
‘not apply to refugee and asylee adjustment applicants. :

(F) Nonimmigrants. An alien who is inadmissible under section 212(a)(9)(C)(iX!) may,
as a matter of discretion, be admitted as a nonimmigrant under section 212(d)(3) of the -
Act. The alien may make the application when applying for the nonimmigrant visa with
the Department of State or, if eligible, file Form 1-192 to seek this benefit. Obtaining,
relief under section 212(d)(3) does not relieve the alien of the need to obtain consent to

reapply under section 212(a)(9)(C)(ii)‘ of the Act if the alien seeks to acquire permanent -

residence.
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AD 08-03 [Date signed] Chapter 40.9.2 This memorandum
’ ‘ eliminates chapter 30.1(d)
5 | of the Adjudicator’s Field
: : Manual (AFM), and
redesignates the section as
~ | chapter 40.9.2
4.Use

This memorandum is intended solely for the training and guidance of USCIS personnel in
- performing their duties relative to the adjudication of applications. It is not intended to, does not,
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable
at law or by any individual or other party in removal proceedings, inlitigation with the United
States, or in any other form of manner,

5. Contact Information ' i

Operational questions regaraing this memorandum may be directed to Roselyn Brown-
Frei, Office of Policy and Strategy. Inquiries should be vetted through appropriate supervisory
channels. a : o

Distribution List: ~ Regional Office Directors :
' District Office Directors (Including Overseas District Office
Directors) © '
Service Center Directors
Asylum Office Directors
Field Office Directors
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From: Brown-Frei, Roselyn C
~ Sent: Wednesday, December 05, 2012 8:31 AM
. Te: Phillips, Mark; Nazer, David [
Cc ' . Graziadio, Josie
Subject: ‘ RE: URGENT: Clearance Request: Department of State ALDAC re: Inellglblllty for False
Claims to Citizenship [DUE COB 12.4. 12]
Attachments: ALDAC 6C2 (2) OP&S Edits.docx; MinorsFalseCitizenshipClaims

DHSinterpretation.092512.docx.docx

Here are our thoughts:

David and Roselyn

Roselyn Brown-Frei

Adjudications Officer (Policy)

USCIS/Office of Policy and Strategy -

Phone: (202) 272 8214 .
e-mail: Roselyn.C.Brown-Frei@uscis.dhs.gov -

Thls email, along with any attachments, is intended solely for the use of the addressee(s) and may contain
information that is sensitive or protected by apphcable law. Unauthorized use or dissemination of this email
and any attachments is strictly prohibited. If you aré not the intended recipient, please notify the sender- and
delete or destroy all copies. Thank you.

From: Phillips, Mark

Sent: Tuesday, December 04, 2012 5: 22 PM

To: Nazer, David I; Brown-Frei, Roselyn C

Cc: Graziadio, Josie '

Subject: FW: URGENT: Clearance Request: Department of State ALDAC re: Ineligibility for False Clalms to Cltlzenshlp
[DUE COB 12.4.12] ‘

Importance: High

Any thoughts on this?




From: Graziadio, Josie : . '

- Sent: Thursday, November 29, 2012 2:46 PM - , /

To: Prelogar, Brandon; Hamilton, Cristina; Phillips, Mark '

Subject: FW: CIearance Request: Department of State ALDAC re: Inellglblllty for FaIse Claims to Cltlzenshlp [DUE CoB
12.4.12]

For ybUr review... Due next‘Tuesday,.. Thanks!

From: Barnes, Aisha On Behalf Of USCIS Exec Sec

Sent: Thursday, November 29, 2012 1:03 PM ' ' '

To: Policy-Clearance; Graziadio, Josie; Patchlng, Laura; Eccleston Hermene HQ Field Operatlons, SCOPS-Clearance;
Arroyo, Susan K; Cox, Sophia : .

Cc: Chang, Pearl B; Neufeld, Donald W; Velarde, Barbara Q; USCIS Exec Sec

Subject: Clearance Request: Department of State ALDAC re: IneI|g|b|I|ty for False Claims to Cntlzenshlp [DUE COB
124.12] -

Good afternoon,

The Department of State has requested DHS clearance on the attached ALDAC cable for all visa issuing posts regarding a
revised interpretation of ineligibility for false claims to citizenship.

Please provide your comments/edits (in track changes) or clearance to E‘XSO‘ NLT COB Tue_sdav, December 4™,
Respectfully,

AishaBamnes
Management & Program Analyst : _ - _ "
Office of the Executive Secretariat, USCIS =~ - ‘ ‘ '

P: 202.272.8353 ‘

C.

F:202.272.0997

Please send all official actwns to USCIS-Exec—Sec uscis.dhs.gov.
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Referred to U.S. Depariment of State




MEMORANDUM FROM THE OFFICE OF THE GENERAL COUNSEL
~ U.S.DEPARTMENT OF HOMELAND SECURITY

DATE: xxXxXxxxXxXXx

SUBJECT:  False Citizenship Claims by Children: Knowledge and Legal Capacity Elements

" ATTORNEY WORK PRODUCT - DO NOT DISCLOSE
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‘ Austin, Deon T

—

From: Shumway, Michael C

Sent: Tuesday, August 02, 2011 6:36 AM

To: Nazer, David I Johnsen, Ellen L; Sheridan, Michael J

Cc ’ Lin, Melissa; Brown-Frei, Roselyn C

Subject: - _ - RE: Question about misrepresentations from children
(b)(5) f

All,
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Michael

Michael Shumway
Administrative Appeals Office
DHS - USCIS

Phone: 703.224.4553

Fax: 703.224.4594

From: Nazer, David I

Sent: Monday, August 01, 2011 9:45 AM

To: Johnsen, Ellen L; Shumway, Michael C; Sheridan, MlchaelJ
Cc: Lin, Melissa; Brown-Frei, Roselyn C

Sub]ect' Question about misrepresentations from children

mlalio.oll

We plan to continue discussing this issue at tomorrow’s meeting, so any lnfo you could provide before that meeting would
be appreuated Thanks.

The relevant text is below:

H. Misrepresentations by Very Young Children or Individuals Who are Mentally Incompetent

1



, Individuals who are mentally incompetent and very young children judged to be incapabIe of independently
forming an intent to defraud or willfully misrepresenting a material fact should not be deemed inadmissible
for fraud or willful misrepresentation if applications submitted on their behalf contain false representations.

() An application or petition that fails to comply with the technlcal requlremems of the law may be denied by the AAO even if the

original decision does not identify all of the grounds for denial. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, .

1043 (E.D. Cal. 2001), aﬁ’d 345 F.3d 683 (9™ Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3* Cir. 2004)(noting that the
AAO conducts appellate review on a de novo basis).
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