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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is an information technology services provider that seeks to employ the beneficiary as a
programmer/analyst. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a
specialty occupation pursuant to § 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition because the petitioner has not submitted a contract with specific information
pertaining to the beneficiary’s employment. The director found further that the petitioner failed to establish
any of the criteria found at 8 C.F.R. § 214.2(h)(4)(iii)(A). On appeal, the petitioner submits a work order, a
job description, and a new labor condition application.

The regulation states that the petitioner shall submit additional evidence as the director, in his or her
discretion, may deem necessary. The purpose of the request for evidence is to elicit further information that
clarifies whether eligibility for the benefit sought has been established, as of the time the petition is filed.
See 8 C.F.R. §§ 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material line
of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

On October 15, 2004, the director sent a request to the petitioner for additional evidence and stated, in part:

Please submit additional evidence to support your description of the duties of the proffered
position. Persuasive documentation includes complete, legible, and true copies of
documentation entered into or issued by your client(s) which will establish the actual duties to
be performed. . . .

If your contract is with another contracting firm you must submit evidence from the actual end
user client establishing the duties to be performed pursuant to the contract, agreement or work
order.

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been given an
opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first time on
appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 1&N Dec. 533
(BIA 1988). If the petitioner had wanted the submitted evidence to be considered, it should have submitted
the documents in response to the director's request for evidence. /d. Under the circumstances, the AAO need
not and does not consider the sufficiency of the evidence submitted on appeal. It is further noted that the work
order submitted on appeal reflects that the beneficiary would work in Newark, Delaware, while the new labor
condition application reflects that the beneficiary would work in Newark, Nebraska. The record contains no
explanation for this inconsistency. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the visa petition.
It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence, and attempts to explain or reconcile such inconsistencies, absent competent objective evidence
pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).
Also noted is that the job description submitted on appeal is from the petitioner, as opposed to the petitioner’s
end user client for whom the beneficiary would perform the proposed duties. The additional information
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submitted on appeal, therefore, would have no merit had it been timely submitted. Consequently, the appeal
will be dismissed.

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party concerned fails to
identify specifically any erroneous conclusion of law or statement of fact for the appeal
8 C.F.R. § 103.3(a)(1)(v).

On the Form 1-290B, the petitioner fails to specify how the director made any erroneous conclusion of law or
statement of fact in denying the petition. As the petitioner does not present additional evidence on appeal to
overcome the decision of the director, the appeal will be summarily dismissed in accordance with
8 C.F.R. § 103.3(a)(1)(v).

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8§ U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



