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DISCUSSION: The waiver application was denied by the District Director, Rome, Italy, and is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant, a native and citizen of France, was found inadmissible to the United States for having been
convicted of a controlled substance violation under section 212(a)(2)(A)(1)(II) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I). The applicant sought a waiver of inadmissibility
pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h), in order to reside in the United States with his U.S.
citizen spouse.

The district director concluded that that the applicant was statutorily ineligible for a waiver of inadmissibility
and denied the Application for Waiver of Ground of Inadmissibility (Form I-601) accordingly. Decision of
the District Director, dated February 17, 2006.

In support of the appeal, the applicant submits the following: a completed Form 1-290B, Notice of Appeal
(Form 1-290B); a letter from the applicant, dated March 11. 2006; a letter from the applicant’s spouse, dated
March 11, 2006; and a letter and translation from -, Police Corporal, Agent of the Judicial Police,
France, dated February 27, 2006. The entire record was reviewed and considered in rendering this decision.

Section 212(a)(2)(A) of the Act provides, in pertinent part:

() [A]ny alien convicted of, or who admits having committed, or who admits committing
acts which constitute the essential elements of-

(n a violation of . . .any law or regulation of a State, the United States, or a
foreign country relating to a controlled substance (as defined in section
102 of the Controlled Substances Act) . . . is inadmissible.

Section 212(h) of the Act provides, in pertinent part:

The Attorney General [now Secretary, Homeland Security, (Secretary)] may, in his discretion,
waive the application of ... subparagraph (A)i)I) of ... subsection
[(@)(2)] insofar as it relates to a single offense of simple possession of 30 grams or less of
marijuana if -

(1)(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a
citizen of the United States or an alien lawfully admitted for permanent residence if it is
established to the satisfaction of the Attorney General (Secretary) that the alien's denial
of admission would result in extreme hardship to the United States citizen or lawfully
resident spouse, parent, son, or daughter of such alien . . .
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The record indicates that on or about October 7, 1996, the French police, in plain clothes, and aided by a dog,
while performing their duties of controlling passengers disembarking from a train, identified the applicant and
found him to be in possession of 25 grams of cannabis resin. See Official Report and Translation, dated
October 7, 1996. In November 1996, the applicant was convicted of the following four offenses:
Unauthorized Acquisition of Drugs, Unauthorized Transport of Drugs-Trafficking, Unauthorized Possession
of Drugs and Unlawful Use of Drugs, violations of article 222-37 of the French Criminal Code, based on the
above-referenced incident and subsequent arrest. The applicant received a sentence of two months
imprisonment, which was ultimately suspended.

Inadmissibility under section 212 (a)(2)(A) of the Act may be waived under section 212(h) of the Act only as

it relates to the simple possession of 30 grams or less of marijuana. On appeal, the applicant first asserts that

he should not be statutorily ineligible for a waiver of inadmissibility because he was convicted for simple

possession. As stated by the applicant, “[w]hen a person is found with simple possession of marijuana, the four

charges of possession, acquiring, transporting and using are automatically applied....” See Letter from |
ﬁdated March 11, 2006. The applicant provides a letter from h, Police Corporal, Agent

of the Judicial Police, France to further support this contention.

Atrticle 222-37 of the French Criminal Code states as follows:

The transporting, possessing, offering, giving, buying or using illegal drugs...are
punished with up to 10 years of imprisonment and/or a fine of up to 7 500 000
euros.

Where a statute is divisible (broad or multi-sectional), see, e.g., Matter of P-, 6 I&N Dec. 193 (BIA 1954);
Neely v. U.S., 300 F.2d 67 (9™ Cir. 1962), the court looks to the “record of conviction.” Matter of Ajami, 22
I&N Dec. 949, 950 (BIA 1999) (look to indictment, plea, verdict, and sentence; Zaffarano v. Corsi, 63 F.2d
67 757 (2d Cir. 1933); U.S. v. Kiang, 175 F.Supp.2d 942, 950 E.D. Mich. 2001). A narrow, specific set of
documents comprises the record: “[the] charging document, written plea agreement, transcript of plea
colloquy, and any explicit factual finding by the trial judge to which the defendant assented.” Shepard v.
U.S., 125 8.Ct. 1254, 1257 (2005). The letter provided by Mr.. in support of the appeal is not part of the
record of conviction as defined above.

The record of conviction is complete and includes the Judgment of the Criminal Court. The AAO does not
accept the applicant’s assertion that the record clearly supports a finding that his conviction was for simpie
possession. The conviction record clearly denotes that the applicant was convicted of four separate and distinct
offenses: Unauthorized Acquisition of Drugs, Unauthorized Transport of Drugs-Trafficking, Unauthorized
Possession of Drugs and Unlawful Use of Dugs.

Further, one of the factors considered by the Federal Courts to determine whether possession of a controlled
substance shall also be deemed sufficient to support a finding that the individual has also engaged in illicit drug
trafficking, is the amount of illicit drugs discovered. If the amount of the illicit drug is large enough, trafficking
may be inferred on this basis alone. Matter of Franklin, 728 F.2d 994 (8th Cir., 1984).
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As noted in an opinion from the Office of General Counsel of the former Immigration and Naturalization Service,

In most cases, possession of more than 6 grams of cannabis resin would suggest that the alien
was a trafficker, and not a mere user. At the very least, possession of larger quantities of a
more potent form of marijuana, although less than 30 grams, would tend to cast doubt on
whether the alien’s act amounts to “simple possession,” or in a section 241(a)(2)(B)(i) case,
possession for one’s own use. If a full examination of the facts of a given case bore out the
conclusion that the alien was a trafficker, you could then find the alien subject to exclusion
under INA § 212 (a)(2)(C), 8 U.S.C. § 1182 (a)(2)(C), as well as section 212 (a)(2)(A)()(ID).
Id

General Counsel’s Opinion 96-3, Section 212(h) Waiver for Controlled Substances Violations- Forms of
Marijuana Other than Marijuana Leaves, dated April 23, 1996.

Given the fact that cannabis resin is a more potent form of marijuana under the sentencing guidelines and based
on the record of conviction, the AAO concludes that the amount of cannabis resin possessed by the applicant (25
grams) indicated that he was engaged in trafficking, in addition to unauthorized acquisition, unauthorized
possession and unlawful use. Thus, despite the applicant’s assertions to the contrary, his conviction was not for
simple possession.

The applicant further asserts that cannabis resin is equivalent to marijuana and the fact that he possessed less

than 30 grams of cannabis resin should allow for a waiver of inadmissibility under section 212(h). To support

this assertion, INNNNEB Police Corporal, Agent of the Judicial Police, France states that “In French penal

law, no difference is made between cannabis resin and cannabis itself....” See Letter and Translation from
Police Corporal, Agent of the Judicial Police, France, dated February 27, 2006.

The record of conviction shows that the applicant was convicted of acquiring, transporting, possessing and
using cannabis resin, a more potent form of marijuana. As noted in the above-referenced opinion from
General Counsel:

We note that despite their common origin, cannabis leaves and other cannabis products are
distinguishable. Simple possession of some cannabis products is much more serious an offense
than simple possession of cannabis leaves. The law recognizes this distinction. For sentencing, 30
grams of cannabis resin is equivalent to 150 grams of marijuana. 18 U.S.C. App. 4 § 2D1.1(Drug
Equivalency Table, Schedule I, marijuana).

In adjudicating cases involving forms of the same drug that have different potencies, and that are
treated differently for sentencing, it is appropriate for the [Immigration] Service to take note of
these distinctions.... For purposes of sentencing, for example, 6 grams of cannabis resin is the
equivalent of 30 grams of marijuana leaves. 18 U.S.C. App. 4 § 2D1.1 (Drug Equivalency Table,
Schedule I, Marijuana) (providing a 1-to-5 ratio for equivalency).



Applying the 1 to 5 ratio previously described results in a finding that 25 grams of cannabis resin is the
equivalent of 125 grams of marijuana leaves, above the amount permitted for purposes of the limited waiver
available for marijuana possession under section 212(h) of the Act.

As noted above, inadmissibility under section 212(a)(2)(A)(i)(II) of the Act may be waived under section
212(h) of the Act only as it relates to the simple possession of 30 grams or less of marijuana. In the present
case, the applicant was not convicted of simple possession of 30 grams or less of marijuana; he was convicted
of four separate offenses - Unauthorized Acquisition, Unauthorized Transport of Drugs-Trafficking,
Unauthorized Possession and Unlawful Use - of 25 grams of cannabis resin, the equivalent of 125 grams of
marijuana leaves. Accordingly, he is not eligible for the limited waiver available for marijuana possession
under section 212(h). Thus, the AAO concludes that the applicant is inadmissible to the United States under
section 212(a)(2)(A)(i)(II) of the Act, and no waiver is available.

Because the applicant is statutorily ineligible for relief, no purpose would be served in discussing whether he
has established extreme hardship to his U.S. citizen spouse or whether he merits a waiver as a matter of
discretion. In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of proving eligibility remains entirely with the applicant. Section 291 of the Act, 8 U.S.C. §
1361. Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.



