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DISCUSSION: The application was denied by the Director, Vermont Service Center. The application
is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed.

The applicant is a citizen of El Salvador who is seeking Temporary Protected Status (TPS) under
section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The director determined that the applicant had been convicted of a felony in the United States. The
director, therefore, denied the application.

On appeal, counsel for the applicant states that the applicant was not convicted of a felony.

Section 244(c) of the Act, and the related regulations in 8 C.F.R. § 244.2, provide that an applicant
who is a national of a foreign state designated by the Attorney General is eligible for temporary
protected status only if such alien establishes that he or she:

(a) Is a national of a state designated under section 244(b) of the Act;

(b)  Has been continuously physically present in the United States since the
effective date of the most recent designation of that foreign state;

(©) Has continuously resided in the United States since such date as the
Attorney General may designate;

(d) Is admissible as an immigrant except as provided under section 244.3;

(e Is not ineligible under 8 C.F.R. § 244.4; and

® ¢)) Registers for Temporary Protected Status during the
initial registration period announced by public notice in

the FEDERAL REGISTER, or

2) During any subsequent extension of such designation if at

Section 244(c) ALIENS ELIGIBLE FOR TEMPORARY PROTECTED STATUS -
(2) ELIGIBILITY STANDARDS -

(B) ALIENS INELIGIBLE. — An alien shall not be eligible for temporary protected
Status under this section if the Attorney General finds that-

(1) the alien has been convicted of any felony or 2
misdemeanors committed in the United States,
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8 CF.R. §244.1 defines “felony” and “misdemeanor:”

Felony means a crime committed in the United States, punishable by
imprisonment for a term of more than one year, regardless of the term such
alien actually served, if any, except: When the offense is defined by the State
as a misdemeanor and the sentence actually imposed is one year or less
regardless of the term such alien actually served. Under this exception for
purposes of section 244 of the Act, the crime shall be treated as a
misdemeanor.

Misdemeanor means a crime committed in the United States, either

(1) Punishable by imprisonment for a term of one year or less, regardless
of the term such alien actually served, if any, or

(2) A crime treated as a misdemeanor under the term "felony" of this
section.

For purposes of this definition, any crime punishable by imprisonment for
a maximum term of five days or less shall not be considered a
misdemeanor. 8 CF.R. §244.1.

The record reveals that on November 4, 1999, the West New York, Township Police Department,
Hudson County, New Jersey arrested the applicant for ‘Sexual Assault”, “Endanger Welfare of
Children”, and “Child Abuse.” On July 26, 2000, the applicant was convicted of “Child Abuse-4™"
Degree,” a violation of NJS 9:6-1 and 9:6-3. The applicant was sentenced to two years probation.

The remaining offenses were dismissed. ||| GG

On appeal, counsel for the applicant states that the director erred in classifying the applicant’s
conviction as a felony. According to counsel, the applicant was sentenced to two years probation;
therefore, the term of sentence does not qualify as a felony.

According to New Jersey Criminal Code 2C:43-6(4) a crime of the fourth degree is punishable by
imprisonment for up to eighteen months. Therefore, the applicant’s conviction qualifies as a “felony” as
defined for immigration purposes in 8 CF.R. § 244.1. Federal immigration laws should be applied
uniformly, without regard to the nuances of state law. See Ye v. INS, 214 F.3d 1128, 1132 (9th Cir.
2000); Burr v. INS, 350 F.2d 87, 90 (9™ Cir. 1965). Thus, whether a particular offense under state
law constitutes a “felony” for immigration purposes is strictly a matter of federal law. See Franklin
v. INS, 72 ¥.3d 571 (8" Cir. 1995); Cabral v. INS, 15 F.3d 193, 196 n.5 (1" Cir. 1994).
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The applicant is ineligible for temporary protected status because of his felony conviction. 8 C.F.R.
§ 244 .4(a). In addition, an alien is inadmissible if he has been convicted of a crime involving moral
turpitude (other than a purely political offense), or if he admits having committed such a crime, or if
he admits committing an act which constitutes the essential elements of such crime.  Section
212(a)(2)(A)(A)(D) of the Act. The crime of Child Abuse is considered a crime involving moral
turpitude.

The burden of proof is upon the applicant to establish that he or she meets the above requirements.
The applicant’s statement, on appeal, does not overcome the adverse evidence in the record.
Consequently, the director’s decision to deny the application for temporary protected status will be
affirmed.

Beyond the director’s decision, it is noted that although the applicant has submitted a copy of a birth
certificate with English translation, it was not accompanied by photo identification. The applicant
has also failed to provide a passport or any national identity document from the alien’s country of
origin bearing photo and/or fingerprint to establish his nationality and identity. 8 C.FR
§ 244.9(a)(1). Therefore, the application must be denied on this basis as well.

The application will be denied for the above stated reasons, with each considered as an independent
and alternative basis for denial. An alien applying for temporary protected status has the burden of
proving that he or she meets the requirements enumerated above and is otherwise eligible under the
provisions of section 244 of the Act. The applicant has failed to meet this burden.

ORDER: The appeal is dismissed.



